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CHAPTER 1
INTRODUCTION:

CONTEMPORARY SCHOOL LAW
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1. ihcréa’si@ §éh’o”o’i‘i.iti’g;ion and This Handbook: |

 This handbook summarxzes ourrentﬂleg’al doctrme, state sta—
tutes, .and federal and state regulations regarding the treatment
of public school pupils. It reports on court decisions which are

blndlng in Wisconsin,. such as those by the Wisconsin Supreme
Court or the federal Severnth Circuit Court of Appeals .
Chicago, and.thosé from.other -courts around the country whlch

illustrate - how pupil issues have ‘been dealt with in .other’
jurisdictionns. Most of -these t:ases do not offer absolute pre-
seriptions on how to deal with & particular- situation. In fact;
there aré few areas of school law which are sufficiently settled
so that absolute guldehnes can be wmtten In ~many, however

policies be written for schools or teachers to follow. While the

facts of cases always vary, there are some subjects for whlch

genéral approaches can be suggested. .

In some areas, we suggest behavmr whlch teachers and

administrators will wish to avoid,  at least if they wish not to be

caught up in lengthy htlgetlon Student strip searches, for

example; or outright bans on the distribution of pamphlets, are
frequently the source of litigation: Policies for school personnel
to follow which cover these areas can help structure a. sensible

response should these 1ssues emerge ~ School responses to the

year is too often made without the avmlablhty of or reference to
such policies. By the time _an attorney is consulted or_ a call,ls'
made to the Department of Public Instruction or a  University

school law faculty member, actions have already been . taken
which are both unwise and irreversible. Too often; school

personnel find themselves in a "how did we get ourselves into
this" position.

Litigation involving schools has grown s1gmf1c§ntly, for a
number of reasons. Schools are sometimes the battleground for
issues the larger somety is confronting. Rehglous, soc1al or

political groups often seek to control school curriculum, or the

content of libraries, or to present controversial speakers or.

Ty _-= T & FTT

programs. Students have the right both to receive ideas and to

be Tree from the receipt of those wlich are unwanted. Thus

schools are reqmred to engage in dehcate balancmg‘ and specml

interest groups sometimes use litigation to push_ schools in one
direction or the other

State and federal governments have also increased their

demarids on schools; requiring special programs for the handi-

capped and students from ethnic and social minorities. Regula-
tions for these efforts are encyclopedic; as the chaptersmtrn this

publlcatlon which discuss them indicate. Lawsuits over the
provision of these special services are commonplace, due in part



that key terms in the regulatlons were not prec1sely defmed

Finally; people are s1mply sumg one another more often in
the .1980s. The willingness of people to file suit, combined with
the wide variety of controversial subject areas in schools .in
which such suits are possible; mnakes knowledge ‘of school law
particularly 1mportant for school administrators and teachers.

school personnel occasionally fail to act because, in some :

situations, they have an ‘unwarranted fear of the ‘legal con-

sequences. Teachers, then, may fail to discipline students when

it is needed, or work under the mistaken. feelmg that theéy are

open to personal llablhty for their every act. In fact, teachers

who use .their best professional judgément in a difficult situation

' are seldom, held liable by courts for their acttons. This hand-

book should help- ease teachers' fears because, in’ fact, “court-

In wuddition to domg somethmg which leads t% lawsuit,

decisions have not restricted the professmnal judgments of school

personnel to the extent that some_believe. g

~

11, Organization of This Book:

)

In this handbook we are seeking t® present the current

state of school law on the treatment of pupils. Where the law is

unsettled we say so and where schools would benefit from

-written pgllc;es ‘we recommend | them: In the next three chap;ers
we discuss issues' which spring from constitutional rights, the

amendments to the United States Constitution guaranteeing free

speech, the right to@religious freedom and the right to be free

from unreasonable searches: Students Have rights and we are

not reluctant to urg'e that these be honored.

tional rlghts,,m order_that schools cgn be . effectwe learmng'
environments for the majority of students. Discipline, generslly,
and attendance; specifically, are discussed. The special prob-
lems associated with extracurriciilar activities are introduced.

* 'The last three chapters discuss special grpu'ps;;ijrj,éiii&iﬁg
the handicapped and racial minorities. Here the focus is on

regulations as well as legal decisions, since so many issues

involving these groups ar1se from the 1nterpretat10n of state ana
federal regulations.

We have tried to suggest, :in the chapters which foliow,

ways in which legal issues common in schools might be viewed.
School law is ever changing and it is not possibie to use this

pubhcatlon as a cookbook, opening to a certain page to see

exactly how to proceed. Hopefully, this summary of school law

4 11



preseat and how some court or other outsider mlght view the

issue once it orises. It might also help suggest when legal
counsel should be consulted to handle a particular problem;

III. Comments on é’cufé'é’s’

should' consider" jommg the National Orggmzatlon on Legal Prob-
lems in Education (NOLPE). NOLPE__ membership_ provides
summaries of recerit cases. The NOLPE Yearbook of School Law
discusses all federal c’ourt and state appellate court cases

decided in the prevmus year. The Yearbook covers all cases of

dnterest to schools, mcludmg _ employee relatlons, pupils,

property, and torts. Education Daily summarizes current court
actions and, for the school law junkie, has the advantage_ of
arriving five days a week. Legal issues are also briefly dis-

cussed in the "Legal Corner" column appearing in the State

Superintendent of Public Instruction's Newsletter and in the "De

Jure" _column by Tom Flygare ‘which appears each month in the




CHAPTER 2

FREE SPEECH AND EXPRESSION

H:qﬁ Seﬁbal Df‘éi‘é éo&eE
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1. All Students MUST wear a Mohawk
2.All Students MUST wear P\a%?&m Shoes
3.All Students MUST wear red Dress or Rints
4 Al Students MUST wear a Gold Chain
SAll Students MUST wear one green Sock
6.All Studerts My'=T wear one white Sock
7 Al Students: SR NN TORTLER L A
@.All Studentd * > F M ez

9. NI S“’Ude’ﬂ l../ar T~ -uLK\(ﬁ?;‘ "‘95
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1. What limits may be placed on student speech or

expression and what must schools do to avoid
_enacting excessive rules?

S

2. To what extent are student demonstrations
protected by the first amendment?

4. Can school officiald. ban the distribution of
critical or obscene publications on school
grounds?

&

5. Can school boards pass standards for the

selection of textbooks or school library books?
6. Can books which community citizens judge
obscene be removed from school libraries?
What is the  difference between school and
community libraries?

I. Constitutional Rights of Students.

~_ The First Amendment of the United States Constitution and
Article I, Section 3, of the Wisconsin Constitution both guarantee
citizens the freedom of expression. Until the 1960s, this right

was not extended to students within the school setting: School
officials once were granted broad discretion to limit the speech
or appearance of students, and courts were hesitant to overrule

the judgment of school personnel in setting such limits. _Any
rule that had a reasonable relation to_an appropriate educational
goal, such as promoting school discipline; was judged constitu-
tional. Times have changed.

~In ‘1969, the United States Supreme Court ruled that chil-
dren in school are protected by the First Amendment of the
United States Constitution. The Court said ig Tinker v. Des
Moines Independent Community School District,” a Vietnam pro-
test case Involving students who had worn black armbands to

school, "Students and teachers do not shed their constitutional

rights to freedom of speech or expression at the schoolhouse
gate." School officials, the Supreme Court ruled, cannot exer-
cise absolute authority over their students, because students in
school have fundamental rights. As this chapter will detail,

schools can make rules which limit pupils' freedom of expression,

but must have substantial justification for their actions. The

United States Constitution protects symbolic expression as well
as pure speech. gﬂ,d?r, certain circumstances a student's right

to wear armbands,” hold peaceful demonstrations,® refrain from

7
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standing during the Pledge of Allegiance,” and even to bring a

same-sex date to a school dance have been protected by the

first amendment free speech clause:

This chapter describes the circumstances under which

speech or expression can bé limited and the obligations which
school districts have to ensure that such limitations are not ex-
cessive. The chapter discusses free speech or expression in a
variety of contexts; including appearance; demonstrations, school
publications, publications produced out of school;” and the

removal of books from school libraries.

 First Amendment Balancing. The Tinker ruling and subse-
queni expression cases do not mean students have the absolute
right to say whatever they like in whatever manner they wish.

Courts balance the student's rights against the need for a

smoothly running educational system. A compelling state inter-
est, such as ensuring the saféty of other students or preventing
disruptions; may warrant abridging students' freedom of ex-
pression: Courts balance the right of expression against the
need for order. In one case the Supreme Court described this

process:

A government regulation is sufficiently justified if it

is within the_constitutional power of the govern-

ment; if it furthers an important or substantial
governmental interest; if the government interest is
unrelated to the suppression of free e€xpression;
and if the incidental restriction on alleged first
amendment freedoms is no greater fhan is 'essential

to the furtherance of that interest.

In Wiscornsin, statutes authorize school boards to make rules

gﬁ govern the public schools of their district: Wisconsin Statute
120.13(1) allows school officials to make rules "pertaining to
conduct and dress of pupils in order to maintain good decorum

and a favorable academic atmosphere." The statute further

allows officials to suspend or expel students if they endanger

the health, property, or safety of others at school under the

control of school officials or threaten to use explosives to de-
stroy school property. Thus the _statute recognizes the
maintenance of "good decorum,” a "favorable academic atmo-
sphere," and the "health and safety of school property and stu-

dents" as adequate justifications for limiting students' free
expression.

_ According to Tinker; there must be evidence that student

expression would Tmaterially and substantially interfere with

school work" before school officials can prohibit it. Further-
more, an unsupported_ fear that disruption will ocecur is not’
enough. Predictions of disruption must be based in fact. The



determmmg whether school riles violated, students' free speech
rights:

What more was required at least was a deter-
mination, based on fact, not intuition, that the

gomg such exercise would tend to make the expect-
ed dlsxajptlon substantlally less’ probable or less
severe.

The school's desire to avoid "discomfort" and "unpbeasantness" is
not sufficient reason to curtml student expression.

If similar expressmns have caused disturbances in the past
or if there is a volatile atmosphere at the school, officials may

be able to restrict the challenged conduct. However, schools

must explore alternative means to prevent disruption and use the

"least restrictive" means to obtain their. objective, i.e., rules

that least infringe upon constitutional rights. For example, a

school reguilation pmhlbltlng the wearmg of all buttons and other
insignia was deciari%d constitutional in 1960 by the Sixth Circuit

Court of Appeals: " The school's population had changed from

all white to 70% black, and racial tensions were high. A button
proclaimmg "Hapﬁji Easter, Dr: King" caused a fight at the

racial divisiveness in the school. The appeals co,urt,recog,mz,ed _
however; the administrative difficulty in poiicing button selection
and determining which buttons are permissible and which are
not. The court concluded that if all buttons were permitted,
many students would seek to wear buttons conveying an inflam-
matory or provocative message or one which would be considered
as an insult or affront to other students. ' These buttons would
add to an already incendiary situation and would undoubtedly
provoke further fighting among the students and lead to
"materlal and substantlal disruptlon of the educatlonal _process.’ "

prevent disruption without limiting free expression, they
sanctioned the school's actions. '

In 8 more recent case; 8 student wearing a "Fuck the

Draft" . button was suspended when he refused to remove the

button. A California appeals court found the school's action

reasonable, noting that the student had other ways w1thin the

Protection of Speech and Exp ression; Officials must explore

Y
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speech. For example; violent audience reaction should not pro-
hibit students from expressing unpopular views in a peaceful
manner. The school is responsible for protecting free speech
whenever possible and officials must attempt to control distur-

bances from the opposition. Schools must use the least restric-

tive means to obtain ‘their goals. This principle can be illus-
trated by looking at some specific examples.

_ A school in Texas prohibited students from wearing black
armbands to protest the war in Vietnam. ~
officials expected the wearers of the. black armbands to initiate

disruption, but feared proponents of the war might cause trou-

ble. The court ruled the armbands were a peaceful, rational

way to express an idea. The armbands did not represent
"fighting words" whose purpose was to incite confrontation. The
g )Se pur]

court stressed the school's responsibility to try different ave-
nues to prevent disruption. Officials should have tried to bring
the differing student factions together to agree on peaceful
relations. If this had failed, then prohibiting the black
armbands might have been -appropriate. ~The court concluded
that school authorities have the responsibility to "nurture and
protect” student exprgssion "unless circumstances allow them no

practical alternative."

A Rhode Island court ruled it was unconstitutional to pre-

vent .a gay student from bringing a male escort to the seniogp

prom, even though school officials feared a violent reaction.”

The court said the fear of violence was probably justified,
by fellow students after announcing his intention to take a male
date to the prom: = However, the student's actions were
recognized as a political statement protected by the first
amendment: The court ruled schools have an obligation to take
reasonable measures to protect peaceful student expression.
Barring the gay student from the prom was not the least
restrictive means to prevent .a disturbance. Additional security
- personnel at the dance would have reduced the likelihood of vio-
discipline does not outweigh a student's right to peacefully ex-
press his views in an appropriate time, place, and manner. To
rule otherwise would completely subvert free speechlg‘n ‘the
schools by granting other students a 'heckler's veto.'" The
couple attended and the dance occurred without incident.

Demonstrations. Schools may prohibit demonstrations on

school grounds 1f they "materially disrupt school activities:" It
is probably not constitutional to deny all demonstrations on

school premises, but officials can reasonably regulate the time,
place, and manner of the demonstrations. Wisconsin Statute

120.13 authorizes school officials to make rules in order to

"maintain good decorum;" ‘"provide a :favorable academic

//
l“\
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atmosphere,"” and "protect the health, safety, and property of

students.” Wisconsin Statutes SS 120.13(1)(b) and 120.13(1)(c)
say schools cannot suspend or expel students for actions while
not on school property or under the supervision of a school

authority, . unless the conduct endangers students at school or
school property.

Most court cases concerning demonstrations have originated

from incidents occurring on college campuses. The cases relat-
ing to high school demonstrations; however, make it clear thet
. students have the right to protest, under reasonable time and

place restrictions: This can be illustrated by lookinZ at specific
cases. a

A Pennsylvania federal court, for example, upheld the sus-

pensions qf; high school students who held .a sit-in in the school
corridors. However;, the court said demonstrations on school
property were not disruptive per se. The court warned rhat
only the conduct of the demonstrators and not the reaction of
the audience should be judged. The court found this particular

sit-in disruptive to the educational program because participants

failed to attend scheduled classes, prevented uthers from

attending classes in session; and created noisy disturbances in
the school halls. .

The United States Supreme Court apheld a Rockford,

Illinois ordinance which prohibited "willfully making noise or di-

version _that disturbs or tends to disturb the peace or good
order of the school session."”’ The court recognized that some
picketing or handbilling on public grounds near a school can ef-
fectively publicize grievances without disrupting schoolwork:
However schools cannot tolerate "boisterous demonstrators who

drown out classroom conversation, make studying impossibles
block entrances or incite children to leave the schoolhouse:"

policy.
The Fifth Circuit Court jof Appeals reached a similar deci-

‘sion_in a high schcol setting.”” The court held it was constitu-
tional to prohibit a demonstration on public property adjacent to
school grounds when the demonstration interfered with the
desegregation of the school system. However, the ban applied
only to areas close to the high school and was effective only
during school hours. The court also ruled school officials could
not permanently ban all demonstrations near the high school. If

circumstances changed, nondisruptive demonstrations would have

to be allowed.

_ CEontroversial _Speakers. Schools should have policies
regarding appearances by outside speakers. Most controversies

P
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involving speakers occur wheén such policies are not followed, or

when an invitation is withdrawn. Regulations which prohibit all
outside speakers from appearing in school or which make distinc-

tions based on the speaker's qualifications are constitutional.
Schools may not, however, deny some speakers the opportunity ’
to appear solely because their views are controversial or
unpopular. However, if the speaker is likely to cause a
substantial disruption in the sghool, he or she can probably be
banned. An Oregon court ruled, for example, that schools could

niot ban all "political" speakers: It was feared the regulation

would be used splectively to silence political views: the adminis-
tration opposed.”  Some courts have ﬁiié&, schools must offer
equal time to differing points of view. They _contend school-
officials have a responsibility to present a balanced view of
public issues. : ' o

 Wisconsin Statute § 121.02(h) requifes that schools provide
"adequate instructional materials which reflect the cultural diver-
sity and pluralistic nature of American society." This statute

could form the basis for a legal challenge; were a Wisconsin
school to prohibit an appearance by a speaker. _Because these

cases usually originate when someone in the school has invited a

person to speak and the invitation is later challenged, school

districts would be well advised to have a person designated to

handle the selection of speakers.
II. Personal Appearance. ,
In the 1970s many students challenged the constitutionality

\

‘of school hairstyle and dress codes. Although courts strongly
disagreed on whether students had a constitutional right to wear
the hairstyle and clothes of their choice at school, the United
States Supreme Couri refused to hear these cases and resolve
the‘issue. School officials now seem to be more tolerant of dif-
ferent tastes in clothing and grooming, finding it is often more
disruptive to take issue with a student's personal appearance

than it is to allow some uniorthodox dress or hairstyle.

" In Wisconsin students may wear any hairstyle they wish as
long as it does not substantially disrupt classroom activities.

The Seventh Circuit Court “of Appeals, whose decisions are

binding in Wisconsin, has ruled the right to wear one's hair at

any length and in any mapper is a freedom protected by the

United States Constitution. In order to regulate a student's

" hair length, school officials must show that the hairstyle would
substantially disrupt school activities or represent a health and
safety threat. In the Seventh Circuit case, the challenged dress

code had been approved by a majority vote of the student ‘body.
However, the court said this did_ not justify limiting the

students' right to determine hair length.

i

.}—\
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__ Most rulings concerning hair length may also be applied. to
student dress. However, some courts have found regulating.
hairstyles burdens students' rights more than regulating
clothing. Hair length has been recognized as more of a personal
statement: of identity, a form of symbolic expression, than
obscene, or disruptive. Officials must be able to prove that the
restricted clothing would substantially interfere with school
activities or threaten student health and safety. Several
examples can be cited to show the circumstances under which

dress can be regulated.

_____Dress codes for which courts could find no justification -
have included a no-sjgcks rule for girls promulgated by,3 New
York school district,”” a New Hampshire, po-jeans rule,“” and
dress codes for extracurricular activities,“” unless related to a
student's ability to perform the activity. Clothing which is
soiled qgp otherwise constitutes a heaith hazard can be pro-
hibited;”" as can unusually immodest Fjothing or that with dis-

ruptive; obscene slogans or pictures. The safety of students’.

in certain_classes; _such as industrial arts or chemistry, may
serve as the basis for additional rules. Again, courts look forf-a
rational relationship between the rule and some -~desired goal,
such as the safety of students. '

III. Publications.

- Student’ publications are protected by the Freedom of the
Press Clause in the First Amendment of the y—”ité;d ‘tates
Constitution and by the Wisconsin Constitution. However;
students do not have the absolute liberty to write and publish
whatever they wish. Cases involving school publications
- invariably fall into gray areas where there are lega® arguments
which can be made both in fasvor of and against a publication

ban. There are, however, a few general guidelines in the cases

which have been decided, and these will be detailed in this

section.

In general, the limits ‘o a student's freedom of the press

‘depends on whether publications are sponsored by the school or
‘are student initiated. The more students can sever their rela-

lish without restrictions: Papers which are written, published,
and distributed off school grounds and do not use school funds,

tionship with the school; the greater freedom they have to pub-

staff, or equipment are treated like the public press. These

publications cannot be restricted by school personnel, but must
meet conventional libel and obscehity standards. If literature is
sponsored by the school; officials can exert more control over
the content. '

[y
(3, ]
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Schools may refuse to fund publications of which they do

not approve. Any publications distributed in the school or on
its grounds are subject to reasonable regulations covering the
- time, place, and manner of.delivery. 'Schools may also ban pub-
lications distributed on campus which materially disrupt classroom
activity, interfere with the rights of other students; or contain
obscene or libelous material; It is sometimes difficult; however,

to sustain a claim that a publication is obscene.

 School-Sponsored  Papers.  Generally; school-sponsored
newspapers cannot be censored by school iid'riiiiii?itfﬁt;iré solely

because there is disagreement over their content.”” .There can
be a refusal’ to print or distribute the paper; however,  if .3

substantial disruption of the educational process _would result.
Courts sometimes are called on to weigh these difficult matters of

judgment, though the number of school newspaper cases has

‘declined in recent years.
' The Supreme Court decision .in Tinker, >  discussed more
fully earlier in this chapter, applies fo student publications as

well as to political protest. School officials may ban publications
on school grounds if they "materially and ‘substantially” interfere

with the operation of the school or there is a reasonable likeli-
hood the literature will cause a disruption. As with other forms
of student expression; an unsupported fear or expectation of
disruption is not sufficient. School officials must have evidence
to support their predictions. ~Banning the publication must also
te the least restrictive means to avoid disruption.

In 1979 a New York court ruled & school official's decision

to ban a student newspaper was constitutional, because he had a
"rational basis grounded in fact for his conclusion that publica-
tion would,,create’ a substantial risk of disruption of school
activities."’“ The publication contained an offensive and violent
letter attributed to the lacrosse team. Faculty advisors testified
the letter might lead to a confrontation between the team and
newspaper staff. The court, under this set of facts; deferred

to the expertise of school authorities:

basis to forecast,significant and material disruption of high
school activities.™ The ban was invoked because the student

newspaper contained a 1960 prosegregation quote by a present

member of the school board: Officials argued that the quote

would provoke racial tensions at the school: Upon inquiry with

all parties involved,; however; the court found racial relations at

the school were admittedly good and expectations of disruptions

were unfounded: The censorship was therefore overturned.
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___ _fapers rroaucea UII vampus. I the l1rterature is produced
off- campus, the school cannot prevent its distribution on  school
grounds simply because the paper is unpopular or critical of the

school. The Seventh- Circuit Court of Appeals ruled, for

example, that a student may not be suspended merely for criti-
cizing school policies in a pub’sis:étig’n written off campus but dis-
tributed on school grounds.”” The student had critiqued a
pamphlet explaining school policies and procedures to parents.
He used "strong, disrespectful language" and he said the Dean's
handout was a "product of a sick mind" and urged students to
destroy the pamphlet. Although the court noted the .student's
comments were tasteless, that was not sufficient to justify sus-

pending him. Before taking disciplinary action, school author-

ittes would have to forecast a substantial disriuption of school
activities. In this case there was no evidence the student body
followed the advice to destroy the pamphlet.
_ The expulsion of students from the Brazil, Indiana, High

School forfdist;ibifiﬁr’;gég leaflet with inflammatory content was

upheld in a 1981 case.”” The leaflet urged students to boycott
school as a means of protesting new discipiinary rules in effect
at the high school. In looking at the expulsion, the federal
court considered the fact that students had walked out of the
school on the day before in a related protest. The court
- considered this to be evidence that a "materiai disruption" might

occur as the result of the pamphlet- and it sustained the
expulsion, ,

A Fifth Circuit Court of Appeals upheld the right of high

school students té{; discuss controversial topics in an

underground _paper, The student publication advocated the

decriminalization of marijuana and offered information on drug

counseling  and. birth control. The judge concluded,

"Controversy is. ﬁéﬁéi‘.i sufficient in and of itself to stifle the
views of any citizen:"""

When publications or other materials substantially interfere

with the rights of some students, courts have upheld restrictions

on distribution. Students are a captive audience, and schools
must not subject them to expression which might cause emotional

or physical harm. Several cases illustrate this point:

tenth-grade .students; because experts testified the questionnaire
might cause emotional strgss and psychological harm to a number

of students of that age.”” = The court conciuded that protecting
student health and welfare is an appropriate rationale for limiting
students' freedom of expression.
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material endangers the physical health of students. The Fourth
Circuit Court of Appeals ruled that school officials could consti-
tutionally ban a school newspaper with a "headshop" advertise-
ment, because .t was a threat to the health and safety of the
student body.°® The court noted .that while disruption is a
standard frequently used in school first amendment "cases,; it is
"merely one justification,” and "nowhere has it been held to be
the sole justification.” . The court reasoned that an advertisement
promoting drug . paraphernalia encourages actions that endanger
student health and safety, and since protecting student health
and safety is a legitimate rationale for limiting freédom of ex-

pression, school officials could constitutionally ban the
advertisement. : ’

. Distribution Limits. Schools can formulate rules for the |
time, place, and manner of newspaper or pamphlet distribution.
However, these regulations cannot be used as a pretext for lim-

“iting student expression: School officials must have an appro-
. priate rationale for their restrictions. Officials must also try to
_-achieve their objectives without limiting distribution. Rules on

distribution cannot be vague; ambiguous; or overbroad. The
rules should be in writing so that all parties understand them.
Schools also may have distribution rules which prevent -ma-

terial disruption of classwork: However, the Seventh Circuit
Court of Appeals found a regulation which prohibited all student
gzgtgbgiéﬁ of lterature during the school day to’ be overly
broad. The court recognized that students have free periods
when they are not involved in classroom activity. School
officials failed to show that-distribution to these students would

Another Seventh Circuit case recognized that safety is an

appropriate rationale for distribution rules. Schools cgn prohibit
distribution during fire drills or in congested areas. ~ Schools

can also inake rules to prevent litter as long as the regulations
do not totally prohibit distribution.

Student - Papers Off Campus. Wisconsin  Statute

8§ 120.13(1)(b) allows schools to suspend students for conduct

off the school premises only if the pupi] endangers the health,
safety, or property of others at school. =~ Schools; then; do not
have authority to regulate student expression off campus when
the materials do not appear in the school: In 1980 the United

States Supreme Court left intact a-1979 Second Circuit Court of

Appeals ruling that off-campus publications gpjoy the same
constitutional protections as the public press.’ The student

publication in question, Hard Times; had. been conceived,

executed, and distributed outside the school. . Even though Hard

Times was admittedly vulgar; the court ruled school bffféﬁﬁ
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coutd not punisn students tor its publication, The court
recognized that, in order to maintain appropriate discipline and
functioning of the school, officials may curtail disruptive,
obscene, or libelous expression  within the school setting.
However, the schoolls authority to limit free expression must be
strictly confined to its boundaries. "When school officials are
authorized only to punich speech on school property; the
student s free to speak his mind when the school day ends. In
this manner, the community is not deprived of the salutary
effects of expression, and educational authorities are free to
establish an academic environment in which_ thé,dééihiiig and
learning process can proceed:free of disruption."” ° The court

left ~open the question whether Hard Times could have been

banned if distributed on school grounas. Although it was not
obscene by adult standards, Hard Times might have been judged

inappropriate for school-age children.

Obscene  Materials. Schools can refuse to  finance

newspapers at the high school level, since they &are under no

obligation to fund any student publication. Nevertheless, there
is case law at the college level that rules it is unconstitutional to

withdraw financial support, thereby censoring free expressiori

through the "power ,of the purse," when a newspaper prints
controversial stories. - .

Scheols. may, ' however, restrict publications which are

obscene or libelous if they are distributed on campus. The legal

definition of libel involves a written statement which is false and
harms a person's reputation: If the person harmed is a_ public
official, he or she must prove the writer knew_ the,gtatement was
false or could easily have discovered that fact. Generally,

publicly elected or appointed positions are considered to be

"public officials." Teachers generally are not. The following

examples of libel involving public officials may help: "writing
falsely that the piincipal stole $1000 may be libelous; an editorial
alleging that many, teachers in a school district are incompetent
probably is not."" " :

A New York court ruled that it was constitutional to
prevent the gublg?ti’qg of a student newspaper which contained
a libelous letter. _The letter said the vice-president of the
student government had been a total failure in performing his
duties and .had been suspended from school. Since the student

governmen* member was not considered a public official, it was
possible to ban the letter without proving the writer knew it was

false. _Further, school officials did not need absoclute proof the

letter ‘was false before they restricted its publication. The
principal's knowledge of the student and his belief- that the

letter would cause the student irreparable harm formed a

"rational and substantial basis" for prohibiting the letter's

. bublication; the court concluded. ) )
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a work which (a) on the whole appeals to prurient interests in.
sex; (b) describes sexual conduct in a patently offensive way,
and (23 jacks serious literary, artistic, political, or scientific
value. ‘The Court used "contemporary community standards"
to determine what is offensive. or. lacks worth. In 1980 the
- Wisconsin _obscenity statute; § ' 944.21(1)(a), which simply
forbade publishing "lewd,; obscene, or indecent written matter,"

was declared unconstitutignally vague and overbroad by the

Wisconsin Supreme Court.”  The court suggested redrafting the
statute to comply with the United States Supreme Court

standards set 1!1 Miller v. California.

It is not clear whether schools can apply stricter obscenity
standards than other units of government. A Second Circuit
ourt of Appeals recognized the state's right toﬂl,eﬁg-igliate ‘variable

. standards of obscenity with respect to children.”” It ruled
schools may suppress expression that is suitable for adults be-
cause of its potential effects on children.

_ Whether courts use the Miller test or a"narrower standard
for children, profanity is not necessarily obscene. In Jacobs v.

Board of School Commissioners the Seventh Circuit Court of

" Appeals has ruled that distipgtions * must be drawn between
obscene material ‘and profanity.”” A t newspaper involved
in this litigation contained "earthy words' relating to bodily func-

tions and sexual intercourse." The judge concluded; "making

student newspaper involved

the widest conceivable allowances for differences between adults
and high school students with respect to perception; maturity,
or sensitivity, the questioned materigl could not be said to fulfill
the Miller definition of ®bscenity.""” A Georgia case’ ruled the
word "damn" was not obscene even when, using standards

specifically formulated for minors aged 14-18.

districts ' to select classroom textbooks. There 1is strong
disagreement among courts, “however, concerning the extent to
which students have a first amendment right to have access to
materials. in school libraries. Some decisions have awarded
school officials broad discretion to decide what books will remain
in their school libraries and classrooms. Other courts have
strictly limited the school's authority and have described
procedures they feel are permitted by the Constitution. Because
the law in this area is in flux and feelings are strong, local
controversies can often lead to lawsuits. School 'boards are well
advised to_ establish clear and spacific guidelines for book
_removal and purchasing. Generally, the policies should insure
that varying points of view on social issues are offered in .

libraries and that books are not summarily removed just because
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their contents are offensive’ to orie group. : The guidelines

should include procedures to assure fair decisions, including
appeal _processes for those who are dissatisfied. . These:
precautions will not only protect student rights, “but_will form a

basis for negotiation before disagreements escalate into legal
battles, : : N : ' .

choice of books than a& public library. They are auxiliary

facilities run on limited budgets. égﬁcéééf-&iﬁé to ggzkamv; Warsaw

Communijty School _Corporation;”” school officials have the

responsibility for providing materials that complement the

curriculum and serve the needs of a diverse student body. "An

- valuable shelf space." Wisconsin Statute S 121.02(h): directs

~school districts ¥o "provide adequate instructional. materials,
texts, and library services which reflect the cultural diversity

and pluralistic nature of American society." -‘Schools have broad
discretion to decide  which books best serve these purposes:
Since students may check out books from the public library

which are not present in their school libraries; they. are not

necessarily deprived access to those thoughts and ideas.

Decisions tc remove books once they are purchased and

placed in a school librgry; when an individual or group com- -
plains about the contents, presents an additional’ set of prob-
lems. Most courts agree there are some constitutional limits on
the schools' authority to remove books from school lLibraries:

However, courts differ on the amount of discretion they give

- school administrators to decide which books should be removed:
This issue finally reached the Unijted. States Suppeme Court in
the. 1982 case Pico_v. Board of Education, Island "Trees Union

Free School District.

:l _The issue began in_ 1975 when a New York school board, in
response to pressure from a politically conservative parents'

group, removed nine books from the Island Trées school li-

braries: The books included works by Kurt :Vonnegut; 'Oliver
LaFarge, Eldridge Cleaver, and Bernard Malamud. No - school
official had read the works, and the board did not follow its own

library policies in taking the actiohi.. A "Book Review Ccfimittee"

appointed by the board later recommended that some -of the
books be restored, but the board- rejected the committee's sug-

gestions." Suit was then filed in district court, claiming that the
removal violated ‘the first amendment rights of students. The
court granted the school board summary judgment; holding that
"while removal of such books from a school library ‘may . ...
reflect a misguided educational philosophy, it does not constitute
a sharp and direct infringement of any first amendment right.""



The Second Circuit Court of Appeals reversed this decision and,

as a precursor of things to come, each of the.three _judges on
the appeals panel wrote a separate opinion. The Second
Circuit majority did conciude that the petitioners should have
had an opportunity to argue the first amendment issues and that
the board should reply by defending their intervention into
school library decision making: It was the decision ordering the

rehearing which, was appealed to and upheld by a divided
‘Supreme Court. - ‘ -

~In the Supreme Court's plurality opinion, Justice Brennan
articulated a number of conclusions about the case at hand, none
of which attracted support from a majority of the Court. He
observed that the case involved library books which were not
part of required reading lists and that book removal, not
acquisition, was at issue. He suggested that separate standards
should apply when these factors were present. He observed:
that school boards did not have absolute discretion to remove

library books simply because they did not like the ideas con-

tained in them, but that genuine issues of fact remained’

uniresolved as to whether or not a constitutional violation was
present in the removal, thus necessitating the need for a
rehearing: = In reaching this conclusion, Justice Brennan argued

that "the right to receive ideas" was a necessary predecessor g

the recipients' own ability to exercise first amendment rights.
Thus the right to receive ideas or information was protected by

the issue was one in which the Court "must reconcile the.
schools' 'inculcative' functiqnéivithWtfhgﬁﬁﬁéi; amendment's bar on
'prescriptions of orthodoxy.'" But "with a record as sparse.as
the one before us," Blackmun was unable to decide whether the
school board had exceeded its authority; and he voted for the

remand. Justice White concurred, complaining about the unnec-
essary "dissertation" on the first amendment contained in the
plurality opinion. He concluded, "We should not decide gpnstitu-
tional questions untjl it is necessary to do_so.. i "% . White
was the only justice to avoid the first amendment issues.

O S
] The four remaining justices joined Chief Justice Burger in
his dissent, though each also wrote separately. The Chief Jus-
tice argued that the plurality opinion transformed "optional”
reading into a "right" and took exception to the distinctions in
the Court's -opinion between removing and acquiring books dnd
between decisions involving classrooms and those concerned with

libraries. "No amount of 'limiting' language could rein in the

sweeping, 'right' the plurality would create," the Chief Justice
argued. = Justice Powell; in still sharper language, - tcok issue
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tating encroachment upon the instftutions of a free people.”

He attached an appendix to his dissent with excerpts from the

nine books that he found offensive. Justice Rehnquist found the

plurality opinion "largely hypothetical" and argued that the dis-

trict court was correct in its summary judgment. In her

two-paragraph dissent Justice O'Connor supported the power of

school boards to make decisions about books,; while not person-

ally agreeing with the board's action with respect to some of the

- books in the case at ha_ﬁd.

The fractured nature of the Supreme Court's decision; with

whether they -are totally under a school board's control, as
argued by _ the dissenting justices, remains .to be decided.
Equally unclear are questions regarding the importance of follow-
ing procedures for. book removal, and the question of whether a
simple assertion that a work is vulgar or obscene can withstand
counterclaims that a book, is being removed for political reasons.
In a case with frequent reference to Pico, a Maine distri

court ordered a banned book restored to a school library.

The book, 365 Days, is a series of nonfictional accounts of the

Vietnam_war by American combat soldiers. It reposed peacefully
in the Beiieyville High School library from 1971 to 1981 when a

parent asked that it be removed because it contained objection-

able language, a four-letter word. While neither the parent, the

superintendent, nor the board had read the book; the board
ordered it removed. The board ban also prohibited any student
from carrying the book on school property; including school

to determine whether harm would befall all students who read the
work. = The court also noted that the board had no procedures
constitutionally overbroad. _An interim injunction ordered the
book returned to the school library.

"right to know." Those courts do recognize schooi authority
initially to select* books for their libraries. However, after the
book is shelved, these courts hold it develops "tenure" and the
book's removal is constitutionally prohibited. According to these
decisions, the Constitution forbids school officials from banning

'ébfriié,é’diii‘fssgiété ruled students have a first amendment

books because they disagree with the content on personal,

moral, political, or social grounds. Even in the circuit courts of
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appeal recognizing a constitutional "right to know," it is permis-
sible to remove books because they are obscene for minors; or
obsolete; or because the library is overcrowded.

discretion in controlling the content of their libraries. A Sev-
enth Circuit decision envisioned the role of the public schools as
encouraging and nurturing fundamental social, political; and
moral V%liij”’s,tb’ prepare students to take their place in the com-
munity. . The court therefore sanctioned educational decisions
based on the personal tastes and mores of school board members
and ruled the Constitution does not prohibit such criteria.

that board members applied their own standards did not make
the decision invalid. @ Further, the court declared, "Students
have no_ constitutional right of access on school property to
material that, whatever its literary merits, is ,,gésirly chardcterized
as vulgar and indecent in the school context."

~ The musical "Pippin," which was to have been performed by
Dover, Delaware, high school students, was caricelled by that
district's superintendent when he determined that the play con-

principal had revised some of the scenes to make them, in their

judgment, appropriate for a high school audience. Parents filed

suit following the superintendent's decision, but a district court
concluded that the. studgnts' first amendment right of expression
had not been abridged. ~ Appeal was taken to the Third Circuit
Court of Appeals. The key to the appeals court's analysis was
the fact that the play was an integral part of the school curricu-
lum. The court therefore expressed reluctance to interfere with
the decision of a school administrator. Noting that an unedited

version of the play remained in the school library, the court
concluded that there had been no limit on the access to ideas
within the school:

Banning of Ideas. While courts may sometimes permit the

school libraries. This power is restricted only by other

Wisconsing Statutes and constitutional limitations.  Wisconsin
Statute § 121:02¢1)¢h) requires schools to supply adequate
library materials to "reflect the cultural diversity and pluralistic
nature of American society." Courts may interpret this statute -

to mean schools may not divest themselves of all books
concerning an unpopular ideology. In Zykan v, Warsaw
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Community School Corporation, the Seventh Circuit ruled schools

cannot use academic coercion to establish an ideology: "Nothing

in the Constitution permits the courts to interfere with local

educational discretion unless local authorities promote rigid and

exclusive indoctrination rather th% exercise their right to muke

controversial educational choices."

If schools banned all books that did not agree with a par-

ticular religious creed, they would probably be in violation of

the first amendment establishment clause. Schools cannot impose

a particular ideology or religious orthodoxy on their students.

Z) suggests schools cannot eliminate a particular kind of

inquiry or deprive students of all contact with the material.

School authorities also cannot prohibit students from buying or

reading a particular book. Under most circumstances, students

should also be able to bring the book to schosl and discuss it.

VolVing high school film censorship. A film version of "The

Lottery,;" a short story by Shirley Jackson in which the citizens

of a small town randomly select one person to be stoned to death

each year; was shown to American literature students in Forest

Lake; Minnesota. A parents' group claimed the film had an

impact on students' religious and family values.. The school

board; after hearings, and against the recommendation of an

advisory committee; voted to remove the film from the curricu-

lum. = A district court ruled that the board's objections had

"rehglous overtones" and_ that the film and an accompanying
edijéétlb’h’iil "trailer" had been ~banned because of their

the free speech of students and teachers. Placing the burden
on the board to explain its decision; the court decided that
there had been no government interest expressed that would jus-

tify the interference with the- students' right to receive informa-

t1on. Thus, whlle the court found the film was not "eomfort-

issues unresolved in the larger soc1ety.  What constitutes an
"obscene" book or an:inflammatory pamphlet i3 very much in the
eye of the beholder '.’emd whether, as the late Supreme Court
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Justice William O. Douglas argyed, the first amendment "covers

the entire spectrum of ideas" - is still in dispute. Groups with
strongly held positions on these issues, buttressed by p}iildéb’p’h-

fcal or religious underpinnings;, often advance their causes by

seeking to change the contents of school libraries or modifying

school policies and the curriculum. While school personnel can-

not always avoid having their schools become the battleground

for these disputes, there are steps which schools can take to

reduce the likelihood of protracted litigation.

It is first necessary to realize that students have important

free speech rights which cannot be abridged by school policies
or procedures. These were discussed_throughout this chapter.
It is also obvious that hurried; ad hoc'-decisions made by a

school administrator or school board members may later be re-
gretted. Where free speech and expression interests are in-
volved, careful consideration and counsel with school attorneys

can save considerable embarassment or expense. The first- step;

then, is to realize when free speech or expression interests are

present and to proceed cautiously.

~ Schools also need carefully considered, written policies on
the central issues which were discussed in this chapter: book

selection and removal, distribution of written materials, outside

speakers; content of school publications, and. student dress.
Having such policies and procedures, making sure that they are
designed to meet contemporary legal standards, and using them

cautiously can go a long way in avoiding legal disputes. Anyone
doubting this point should return to the cases discussed in . this

chapter and ask how many of them would have occurred had the
school in question had such policies. Some of the cases could
not have been avoided, given the depth of feeling which

have been avoided, or fought on grounds more favorable to the

surrounds free speech issues. Most of them, however; could

%Thé First Amendment of the United States Constitution
says in part, "Congress shall make no law abridging the freedom
of speech; or of the press; or the right of people peaceably to
assemble.” The Wisconsin Constitution, Article I, Section 3,
states, "Every person may fully speak; write, and publish his -
sentiments on all subjects; being responsible for the abuse of
that right, and no laws shall be passed to restrain or abridge
the liberty of speech bf the press:"

2393 U.S. 503 (1969):
3393 U.S. 603 (1969).
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religious program or observance in the public

schools violates students' first amendment
rights?

Is silent prayer or meditation permitted as a
substitute for more formal prayers?

3. Under what circumstances can the Bible or
other religious works be used as part of the
public school surriculum? -

4. What state aid can be given to private or.

5. What are the limits on observing religious
holidays in the public schools?

6. Under what circumstances must a student b

.~ specific courses, for religious reasons?

I. Constitutional Perspectives.

Both the First Amendment to the United States Constitution

and Article 1, Section 18, of the Wisconsin Comnstitution guaran-
tee freedom of religion.” While the words used may differ,

"both the federali and state Constitutional provisions serve the
same dual purpose of prohibiting the governmental éété?liéhiiiéﬁt )

of religion and protecting the free exercise of religion. "

The prohibition against the establishment of religion by

government agencies is based in the constitutional separation of
church and state contained in the first amendment. Government

facilities must be used so0 as to maintain a neutral stance toward
religion. Thus schools may not teach religious ideals. Article

16, Section ; of the Wisconsin Constitution declares '"no

sectarian instruction - shall, be allowed" in Wisconsin public
schools: Wisconsin Statute § 39.02, Section 2, further requires,
"the state superintendent shall . . . exclude all sectariari books
and instruction from the public schools." Wisconsin, - then,
unlike most other states, has had a long tradition of not allowing
prayer in schools; and United States Supreme Court decisions

prohibiting school prayer, decided in the 1950s, had little impact
in the state. .

Both Wisconsin state courts and the United States Supreme

Court have determined that in-school programs such as Bible
reading and prayer recitation constitute government establish-

ment of religion: The United States Supreme Court in Lemon v.

9,




Kurtzman® formulated n tripartite test to- evaluate whether
challenged programs and laws unconstitutionally establish

religion. In order to withstand challenge a program must:

1. reflect a secular legisiative purpose  (the
activity must have a significant nonreligious
purpose); !

2. have a principal or primary effect which

neither advances nor inhibits religion; and

3. not foster an excessive state entanglement with

religion.

We now turn to a discussion of first amendment religious

freedom from the perspective of the individual. The right freely
to exercise one's religious beliefs;, which is protected by both
the United States Constitution and the Wisconsin Constitution,
applies to students within the school setting. Although the
freedom to hold any religious belief is absolutely protected; the
freedom to practice religion may be limited. A compelling state

interest may warrant restricting a student's religious expression.

In such cases, courts will usually balance the individual's
religious interest against the importance of the state's interest:

Courts examine alternatives. which might achieve the state's:
objectives without affecting students' rights.

The United States Supreme Court has developed a three-
step analysis to test whether ‘State laws or programs unconstitu-
tionally infringe upon students' free exercise of their religipus
beliefs. The test was formulated in Wisconsin v. Yoder;" a

landmark case appealed from the Wisconsin Supreme Court:
\ .

1. Is the affected activity reoted i u legitimate ~

and sincerely held religious belief?

2. Have the parties' free exercise of religion been
burdened by the regulation or state action?
What was the impact on their- religious
practices?

3. Does the state have a compelling interest in

the regulation which justifies restricting the

free exercise of religion?

- The Wisconsin Supreme Court opinion in Yoder defined a
"substantial burden"” as "requiring persons to pgrfdriﬁ affirmative
-acts which are repugnant to their religion." A "compelling

-




state interest" was defined as "not just a general interest in the

subject matter but' the need to apply the regulation without -

exception E" -attain the purposes and objectives of the
legislation." This chapter will later demonstrate that. other
courts have applied this balancing test when confronted with
free exercise of religion issues.

" It is difficult for schools to develop policies concerning
religious issues witliout either unconstitutionally establishing
religion or affecting students' free exercise of their religious

beliefs. In an attempt to keep religion out of the schools, the
state may inadvertently restrict students' free exercise rights.

Alternatively, policies which attempt to protect students' reli-

gious expression may advance religion and represent excessive

§§§t§iéﬁfﬁ§ié§ent with religion: This conflict was detalled in
Yoder: ' , —

,
4

trality in this area cannot be an absolutely straight
line; rigidity could well defeat the basic purpose of
these provisions; which is to insure that no religion

- be sponsored or favored; none commanded; and
none inhibited. The general principle deducible

by the Court is this: - that we will -not tolerate
either governmentally established religion or
governmental - interference with religion. Short of
those expressly proscribed governmental acts there
is room for play in the joints productive of a
benevolent neutrality which will permit religious
exercise to exist without sponsorship and without
interference. Each value judgment under the
religious clauses of the United States Constitution

must therefore turn on whetlier particular acts in
question are intended .to establish or interfere with
_.religious beliefs and practices. ©

This chapter will explain court rulings on the most common

religious freedom problems encountered in the school setting:

Hopefully this analysis can be used as a predictive tool to

develop school policies that are fair and constitutional:

11. Establishment o”fi Religion. , L.

Y
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is no significant non religious purpose in_ school prayer, as
required in Lemon. In 1979, the Supreme Court of the United

-States again_ruled on this question and j found a broad policy

requiring morning prayer unconstitutionals : .

As attempts to introduce amendments to the United States

Constitution permitting school prayer proceed on the national

the country, have sought to .avoid clearly established . legal

principles by making prayer. voluntary, causing prayer to occur
outside regular school hours; reading prayers over school public
address systems, or substituting meditation.for formal prayers.

These aitergatives have not found favor with courts. In Engle
v._Vitale,”~ the United States Supreme Court’ concliided that
voluntary participation in public school observances does not .

. free the activity from the Constitution's establishment clause.

Voluntary classroom observances, under a variety of guises, still
serve to advance religion;_ thus failing the Lemon test discussed
earlier in this chapter. Moments of silence for prayer or medi-

tation also have been found to have the primary effect pf

advancing religion and - therefore have been struck down.

2

' Prayers or Bible readings over school public address® systems

also have thgeffect of advancing religion and therefore are
impermissible. . '

Wisconsin. Statute § 120.13, Section 19, allows religious

organizations to use school property during nonschool hours if

they pay. reasonable -fees and do,pot interfere with the "prime
use of the school property."* Case. law suggests that
permission to use school property,for prayer meetings before or
after school would be denied.”” In Brandon v. Board of
Education of Guildérland, = for examplz, a New York district

court used the tripartite establishment test to deny students

access to school property to hold -voluntary prayer meetings

before "school hours. - Since the school would be contributing

" rent-free space, the court ruled that allowing religious meetings

on school grounds would  _advance religion in violation of the

second step of the tripartite test. It would also appear the
state was officially, sanctioning the religious activity, due to the
proximity to the start of the school day. Excessive entanglement
was expected because the school would have to supervise ‘the
meetings to make sure the attendance was voluntary and
uncoerced. The students also claimed their right to free

the state's interest in separation between church and state
justified the restriction. The district court's ruling was upheld

by the Second Circuit Court of Appeals. |
Prayers offered before Student assemblies or other meetings

have been rejected by courts for reasons similar to classroom



prayer. Reasoning by courts in such cases is illustrated by the
opinion of an Arizona district court which determined i‘?éitiﬁg

prayers at assembly meetings was unconstitutional: In

applying the Lemon establishment tes: the court found such
prayers have no secular purpose. Second, the primary effect of
the prayer was to advance religion: "To an impressionable
student; the mere appearance of secular involvement in religious

éétiir’ifiéﬁ might indicate the state supports a particular religious

creed."”" Finally, the court found thére woild be excessive
school entanglement even though the meetings were planned and
conducted by students. School officials would have the duty to
supervise all activities on campus to make sure student
participation in the prayer before their start remained voluntary.
The voluntary nature of an assembly is immaterial; students in

this case were forced to listen to the prayers or miss a major
school function: The school board argued that denial of .the

assembly prayers ‘violated the students' rights to the ."free

exercise" of their réligion. The court ruled the students'

religious expression was not truly burdened because they were

free to worship before or after the school day anywhere off
school grounds. : .

___ Religion irriculum. The constitutionality of
Bible study in the public schools depends on the intent and pur-

'pose of the programs. A district court in Tennessee reviewed

two Bible sfydy programs in the city and county schools
respectively. The court judged the purpose of the city pro-
grams was to teach biblical literature, history, and social
customs. The city program avoided religious instruction and
indoctrination. Stories were placed in a historical frame and told
without Biblc readings: Therefore; the city Bible study did not
violate the establishment clause of the first amendment because it
had a secular purpose and its primary effect was not to advance

religious messages. Bible readings were chosen to teach

religion. On the other hand; the county Bible lessons conveyed

Christian doctrine and ethics: The county program therefore

unconstitutionally established religion in the public .schools;

__ Attempts to require the teaching of biblical .versions of

evolution have occurred in recent years, as sevéral state legis-

latures enacted legislation requiring the Genesis version of the
earth's evolution to be taught equally with Darwinian theories.
Requirements that biblical ver:ions of evolution, called "creation
science" by their proponent:, be taught have: been struck down

by federal courts. In the best known of these cases; - an attempt

by proponents of "creéation science” to require that the perspec-
tive be taught with eggal prominence to evolution theories was

rebuffed in Arkansas.”” Plaintiffs in the case argued that the

Arkansas statute violated both the establishment clause and the
free speech clause of the first aweridment as well as the due

process clause of the fourteerith amendment. The district




court's carefully worded opinion; however; decided the case on

first amendment religious grounds and did not reach the other
arguments. - Noting that courts had an obligation to attach
deference "to legislative statements in establishment clause cases,

in order to insure that the bill had a secular purpose, the

district court turned to the origins of the Arkansas statute.

Looking at the correspondence by the bill's author, the court

found ,ja religious ‘crusade; coupled with a desire to conceal the
fact.""" By attempting to introduce the biblical version of cre-
ation into the schools; the act. was seeking to advance religion,
thus failing the first part of the Lemon test. After observing
that "a theory that is by its own terms dogmatic, é@mtist and
never subject to revision is not a scientific theory,"”" the court

found that creation science had neither scientific nor educational
value and therefore had only the effect of advancing religion,

thereby failing the second part of the test. The classroom mon-
itoring required to assure compliance satisfied the “court that
there also was excessive governmental entanglement. "Thus the
court issued an injunction against the act, concluding, "No
group; no matter how large or small, may use the organs of
government, of which the public schools are the most 7gon§gicu—
us and influential; to foist its religious beliefs on others."

’

The United States Supreme Court has ruled a statute perk

mitting the posting of the Ten Commandments in every public-._

classr is  unconstitutional, in violation of the establishment N
clause.“® The court did not find a secular legislative purpose - -
even though the statute required the following notation to appear

on the posted Ten Commandments: "The secular ‘application of

the Ten Commandments is clearly seen in its adoption as the .
fundamental legal code of western civilization and the Common i
Law of the United States." The Court said that the Ten ;
Commandments is a sacred text in the Jewish and Christian

religions and an_attached note cannot give them _a secular

identity. The Ten Commandments differ from Bible study )
becaiise they concern the religious duties of believers such as .

nworshipping the Lord God alone." They cannot be used solely
for historical and literary instruction. Private financing did not

make the posting constitutional, because they were placed in a

public facility. In a similar case a North Dakota district court

conceded the Ten Commandments contained some secular material
but ruled, "The state is not allowed to use religious,means to

serve secular ends where secular means would suffice."

can be found to violate the first amendment. ~ A New Jersey
federal court ruled a course in Transcendental Meditation (TM)
was essentially religious and itéégdépjtibﬁ, in the public schools
violated the establishment clause. The decision rested on what

constitutes a religion: Proponents contended the TM course was

a science and served secular purposes such as relieving stress.




on coming into contact with the "field of pure creative intelli-
‘gence." The court ruled the "field" was equivalent to God or
Supreme Beings of other religious sects. The TM course
contained several ceremonies which the court said were religious.
Each student was assigned a word to repeat while meditating.
This "mantra" was compared to the prayers of more traditional

religions. Since TM was held to be a religion, its use in the

public schools failed the Lemon establishment test. The primary
effect of the program was advancement of a religion. Though
the TM course fuifiled some secular objectives, nonreligious

means could have accomplished those objectives.

I1I. Programs in Private and Parochial Schools.

In general, public funds may not be used to support

sectarian education. Programs which include shared resources
between the public and parochial schools are often sttacked
because government funds are used to advance religion. Both
the Wisconsin Constitution and the United States Constitution
prohibit sponsorship, financial support, and active involvement
of the government in religious activity. Article I, Section 18, of
the Wisconsin Constitution specifically prohibits drawing from the
treasury to benefit religious societies and seminaries. Courts;
however; sometimes approve programs if the resources are used

for_purely secular objectives. Aid in the form of secular text-
books; transportation; diagnostic services, time-release pro-
grams; and tax exemptions have been judged valid: However; if
continued surveillance is required to make sure funds sre not
misused, courts_ will often rule the program violates the first
amendment establishment clause. Government monitoring of
parochial schools represents undue entanglement with religion.
___The United States Supreme Court has twice ruled that
public schools méy,, loan secular textbooks to students attending
parochial schools.” The Court stressed that books must be lent
directly to the students. Ownership must technically remain
with the state so that public funds are not furnished to the par-
ochial schools.
___In addition to textbooks, the Sipreme Court has upheld
other forms of ald to parochial schools:

A state may provide church-related schools with

secular, neutral, or nonideological services, facil-

ities, or materials. Bus transportation, school
lunches, public health services, and secular text-
books supplied in common to all students do Egt

offend the first amendment establishment clause.™



The Court in Wolman v. Walter specifically found expenditure of
public funds for standardized tests and diagnostic services
constitutional.

. The Court has distinguished between diagnostic. services
such as vision and hearing examinations and therapeutic services

such as counseling; guidance; and remedial classes. In Meek v.

Pettinger and Wolman the Court ruled diagnostic services could
be offered to parochial schoois on the private school grounds.

However, therapeutic services must be held in some religiously
neutral spot so that practitioners will not be influenced by the

atmosphere of the school and unconstitutionally advance religious

trip transportation Wana non-textbook instructional materials
unconstitutional: The Court reasoned it would be too easy for

the schools to use the funds and materials to advance their

religious ideology and policing the aid Wb’ig ~ involve state

entanglement in religion. Wisconsin Statutes S 121.54(7)(g)(1)

requires parochial schools to_ charge for field trip transporation

if undertaken using public school vehicles.

~ In 1978-79 the Department of Public Instruction signed a

memoradum of understanding with what is now the federal
Department of Education to redefine the term "textbook." Under
the expanded definition; textbooks include multi-media materials,
equipment, and aparatus. The Wisconsin definition runs counter
to Wolman and other cases in this area.

_Although the Supreme Court has not ruled on the question,
publie schools probably can not lease classrooms from parochial

schools without violating the United States Constitution and the
Wisconsin_Constitution. A Michigan district court ruled that a
dual enrollment plan, in which a public school leased a portion 96

a_parochial school building, violated the establishment clause.”"

The court used the tripartite Lemon test. The program met the

first part, the secular purpose, because the goal of the program
was to avoid overcrowding in the public schools. However, the

court said the primary effect of leasing rooms in the parochial

school building was to advance religion. The parochial school

coild not have existed without the state's financial aid in the

form of rent. The court dlso found undue state entanglement in

religion. The public school "Annex" was attended solely by

students transferring from the parochial school. Because of the
complete identity of the student bodies, the physical proximity of

the classes, and religious atmosphere of the school, there was a
good chance religious teaching would infiltrate into the public

school classrooms. Continued monitoring would be necessary to
make sure the public and private school spheres were kept

separate. The court said state surveillance of a parochial school

4y



Observance of Religious Holidays. Courts have generally
permitted the recognition of religious holidays within the public
schools. In_a case which carefully reviewed this issue, the
Eighth Circuit Court of Appeals ruled that the observance of
holidays which have both a religious and secular éigigfiééﬁéé
does not violate the first amendment establishment clause: The
court applied the Lemon tripartite test to the school board's
guidelines concerning holiday activities: ~ First; it found the
purpose of the guidelines was to ensure that religious exercises
remained out of school holiday activities. The _school board's
stated concern was to advance knowledge of cultural and -
religious heritage. Therefore the holiday guidelines reflected a:
secular legislative purpose. Second, the court did not find that
the effect of the guidelines was to advance or inhibit religion.
The schools' holiday performances could be seen as part of an

objective study of religion. The first amendment; then; does

not forbid all mention of religion in the public schools.” How-
ever, the court did caution against performing religious cere-
monies and labeling them "study" to avoid establishment
problems. Finally, the court found the school board free from
excessive entanglement in religion. The challenged guidelines
were an effort to remove religious involvement from holiday pro-
gramming. The court emphasized that its decision could not be

applied to all public school programs which include religious

themes. Each situation must be evaluated in terms of its pur-
pose, effect; and state involvement in religion. Guidelines

developed by local school boards which delineate secular goals
and procedures for avoiding religious effect and entanglement

will probably survive constitutional attack.

In 1972, the Wisconsin Constitu-

_ Time-Release _  In 1972, the Wis 7
tion; "Article 10, Section 3; was amended to allow the legislature

to "authorize the release of students during regular school hours
r_religious instruction outside the district schools." Section
S 118.155 of the Wisconsin Statutes permits pupils to be absent
from school for 60 to 180 minutes per week to attend religion
classes if they have written parental permission: The instruc-

tion must be held outside the public school building; transpor-
tation cannot be provided by the public schools; and attendance
records in religion classes must be reported to the public schools
each month. In 1975, the Wisconsin Supreme Court ruled that
the Wisconsin time-release program does nof; violate the First
Amendment of the United States Constitution .

41



A program nearly identical to Wisconsin's time-release
srtfaj:gj:eéfvaé’ ‘found constitutional by the United, States Supreme
Court.°” The Court stressed that religious instruction cannot
be on public school grounds and cannot be supported by public

funds. The court warned against state entanglement in religion:

Government may not finance religious groups nor
undertake religious instruction nor blend seculer

and_ sectarian education nor use secular institutions
to force one or some religion on any person. But
we find no constitutional requirement which makes it
necessary for government to be hostile to religion.

and to throw its weight against efforts.to widen the
effective scope of religious influences.

The court recognized that the separation of church and state
does not mean public institutions cannot make adjustments in

their schediiles to accommodate people's religious needs.

More recently, a district court in Utah found ggtime-release

_program did not violate the establishment clause,”” but ruled

some of its particular features were unconstitutional. A review

The Utah program allowed students to be released one class

period a day to go off campus and participate in religious

instruction. The state granted credit to the students for the
religion class and allowed it to fulfill minimum-hour attendance
requirements. The court found this provision advanced religion

and therefore violated the establishment clause. In order to

‘offer public school credit the classes would have to teach

religion in a historical or literary sense. Monitoring by school

officials to ensure the classes passed constitutional muster would

lead to excessive entanglement in parochial school business by

state officials. Thc first amendment was further violated by the .
public schools' receipt of state funds based on students'

participation in the religion classes. The use of public school
aides to pick up attendance slips from the parochial school

violated the establishment clause, because state funds were being
used to aid the church. Other accommodations between the two
schools; such as allowing parochial school ‘teachers to eat in the
public school cafeteria, an interschool bell and intercom system,

and volunteer help from the parochial school were found net to

Some students have argued that time-release programs vio-

late their right to practice their religion freely. They contend

the social pressure to participate in these programs burdens

their religious freedom. Since the courts in Holt, Zorach; and
Lanner did not find any state coercion on the nonparticipating

students, judges ruled the time-release programs did not violate
the free exercise clause.




Previous sections of this chapter have emphasized what

schoole can and can not do in the areas of prayer, curriculum

involving religious themes; and released-time programs. This

section focuses on students, discussing the ways in which the

first amendment has been interpreted to protect the individual

religious freedoms of students. First among these rights is the

choice to attend a private or parochial school:

In_ 1925, the United States Supreme Court established the

right of parents tqychoose the idnd of school they wished their

children to attend. In , an Oregon
statute which reqtured public' school attendance Tor all children

. 8ix to eighteen years was found unconstitutiorial. The Supreme

Court stressed that it is the parents' right to direct the edu-

cation and growth of their children. The ~opinion warned that

thought and limit ind1vidua1 freedoms.:

~ The Court in Pierce upheld a state's power to regulate all
schools within its boundaries; public or private. Laws_may
require thet all children of appropriate age attend some school.
States may set reasonable standards for teacher competency and
iiiiiiiiiiiiiii ?'iirriéiﬂiiiii i‘étjiiii‘éiiiéiité Biiildii‘ig‘ fég‘iilétibﬁé Whléh

No school i exempt t:rom "reasoniable" state rgg’ulation What
constitutes "reasonable" regulation is sometimes litigated, as the
discussion which follows demonstrates.

face of claims that they violate the tenets of a student's rehgxon.

The Umted3§tates Supreme Court made an exception in Wisconsin
v. Yoder. Wisconsin Amish children were allowed to Ieave

school at the end of the eighth grade, although the Wisconsin
compulsory attendance law required school attendance until age
16. As previously discussed, the Amish successfully argued
that school attendance burdened the free exercise of their

religion.

The Xoder decision is very narrowly applied and courts

elsewhere have been reluctant to expand its holdings. Other

groups wishing to avoid school attendance will have to prove

their objections are based on well established religious belief.

For example, a 1978 Wisconsin decision denied a woman the right

to withdraw her eight ' children: from school on religious

grounds. She claimed the teachings of the Basic Bible Church

conflicted with cducational goals. However; other members of

the church were not opposed to education, and many sent their

children to public schools. The court found her objections were
not "rooted in a legitimate and sincerely-held religious belief."
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Since her beliefs were personal and philosophical rather than

religious, they were not protected by the free exercise clause of

the first amendment. The court noted that giving first’

amendment protection to ideological differences would allow

individual parents to withdraw children from school whenever

they objected to all or part of the subject matter taught. The

Wisconsin compulsory school system would be effectively
destroyed. '

In other states, litigation frequently results §ﬁ’ééii§é private

schools are required to employ certified teachers. ~ This is not
a requirement in Wisconsin and has egébtii‘ég&:,d, the growth of
private schools. Wisconsin Statute 115.28¢(b) states that

private schools are not obligated to employ only _licensed or .

certified teachers. Teachers may use their private school

teaching experience to fulfill certification requirements, if the

state superintendent finds the schocl offered an adequate

educational program.

Certain school activities and courses are offensive to

particular religious beliefs or contrary to the religious practice
of some sects. The new wave of fundamentalism has created a
challenge to almost every aspect of the school's curricutum. Sex
education, coed physical education, dance; and ROTC have all
been attacked on religious grounds. Wisconsin Statute § 118.01

describes the curriculum requirement for all Wisconsin elementary
schools. The statute contains exemptions for certain courses.
There is no guarantee, however; that further exemptions for

- religious reasons would not be granted by a federal court.
Courts have applied the Yoder three-step test to determine
whether compulsory class ~participation abridged a student's

constitutional right to religious freedom.

Wisconsin Statute S 118.01(3) requires Wisconsin schools to

provide physical instruction and training in physical education
for all their pupils. The section does not cortain any exemption
procedures. However, an Illinois district court granted au

To comply with

exemption from physical education ’clliiésesb‘e’gguseﬁjhefgzrgf gitire
offended the student's religious. practices. =~ m]
Title IX, Illinois regulations required -participation in coedu-

cational physical education classes and did not excu:.- students
for religious reasons. In examining this requirement, the Illinois
court applied the Yoder test. First, the student's objections
were judged to be rooted in a legitimate religious belief. The
student bringing the suit was a member of the Pentecosial
religion, in which modest dress is an integral part of the church
doctrine. Second, the student's religious freedom was burdened
because he was forced into close contact with members of the
opposite sex wearing "immodest" clothing: This violated a basic
tenet of the Pentecostal religion, which forbids putting oneself in

a position where there is temptation to lust after another person.



Finally, the court found that the student's religious rights out-

weighed the state's interest in pruviding physical education.
The court stressed that the state must use the least restrictive
means to achieve its objectives. It considered alternatives to the
regulation which would not have burdened the student's religious
practice but would have served| the state's interests.
Sex-segregated classes, individual instnuction, or exemption from

class would all have been appropriate. .
A federal appeals court granted an.exemption from _RPTC
‘training to a student who was a "conscientioyls objector." ¢ A

state regulation required one year of physical education or ROTC

training in crder to earn a diploma. The student's school- did

not offer the physical education option, although the facilities
were available: In applying the Yoder test, the school conceded
that the student's objections were based on sincere religious
beliefs. The court then found the regulation burdened the stu-
dent's religious freedom. He was forced to engage in military

training; contrary to his religious, bellefs, ar to give up his
public education: Finally, the state's interes c:zid have been
served in a regular physical education class without disturbing

the student's first amendment rights. , /

Wisconsin Statute § 118.01 (2) allows : dxemptions from

physiology and hygiene classes if parents file)a Written objection

with the teachiéer. Sex education classes have been attacked on

first amendment grounds even when exemptions are. permitted.

Parents argue _their children are coerced into participation

against their religious beliefs through informal pressure.

Board of Education that each local distriet have a féiﬁiﬁijfﬁfg
education program in public elementary and secondary schools;

The rule requires each New Jersey public school student to
receive instruction in all aspects of the family life program,
including sex education, unless a parent or guardian finds a

New Jersey parents challenged a regulation of the State

part of the program objectionable. The student is then excused

from that portion. Parents filing the suit claimed the program

violated their first amendment rights because students would be

exposed to attitudes, goals, and values contrary to their own
and to those of tfhgiﬁxjﬁpgrggi's and would "thereby be inhibited in

their practice of religion."

__The New Jersey Supreme Court concluded that there could
be no violation of the free exercise clause where participation
was voluntary; even if it was sometimes difficult for a Student to

leave the classroom while the objectionable material. was being

taught. To eliminate all school curriculum that might offend
some group, the court reasoned, would make that group's beliefs

state policy; thereby violating the establishment ciause.

-9l
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The court also addressed the appellant's cleim that the pro-

gram established secularism_as a religion, thereby violating the
establishment clause. _Finding no merit in this argument, the
court concluded that the program was indeed secular and was

neutral in its effect on religion, neither advancing nor prohib-
iting the discussion of religion in the classroom. This, the
court reasoned; was what Lemon had envisioned should be the
treatment of subjects that had a moral or spiritual component:
Thus the program was upheld by the unanimous ‘court; which
also rejected assorted procedural claims about the rules' adoption

that were raised by the appellants. In rejecting the

secularism-as-religion arguments, the New Jersey court followad
in the steps of other state courts which have considered and
rejected similar arguments in recent years.

A similar program «n San ,Mateo County was attacked as
establishing a state religion."> _ Parents argued the sex
education class advanced religion because it "established new or
different religious and spiritual practices and beliefs." They
contended matters of morality, family life, and reproduction were
essentially religious and should be taught at home or in the

church, but not at school. As in the New Jersey case just
discussed, the court ruled the program was not religious in
nature and involved general educational themes and public

health. The parents' complaint was dismissed.

Courts have granted exemptions to students who did not

wish to participate in gdance classes, watch movies, or play cards

for religious reasons. ° The determining factor in such cases is
whether objections are based on sincere religious beliefs. The
state's interest in these activities is deemed minimal, so that any

showing of burden on religious freedom generally will warrant an,

exemption.

immunization:  Wisconsin Statute S 140.05(c). _allows

individuals to waive the immunization requirement if the parents
object for reasons of health, religion, or personal conviction.
Parental objections must be submitted to the school in writing;

and schools must inform parents in writing of their right to
object. ' ‘
V. Summary.

First amendment freedom of religion issues contain two

sometimes conflicting elements. First is the obligation of

government, in our case school systems, to respect the right of
individuals to be free from the imposition ‘of unwanted religious

doctrines. Second is the obligation of government to permit the -

free .exercise of sincerely held religious beliefs. The tension

between these two perspectives was present at the time Congress

debated the first amendment. Congressman James Madison, for

z!



example;, on June 8, 1789, urged that the amendment be worded,

"The civil rights of none shall be abridged on account of
religious belief or worship. . . " A week later Madison argued
the wording should be, "Congress should not establish a religion
and enforce the legal observation of it by law, nor compel m

to- worship God in any manner contrary to their conscience." '
The final first amendment contained protection both for religious
expression and against  government participation in the

advancement of religion. Courts have struggled continuously to
protect both rights:

As agents of government, school systems aglso feel the
pressure from the competing clauses in the first amendment.
School policies must walk the fine line between allowing students
to exercise their rights while not forcing other students into

arising from smendments to the United States Constitution or the
State of Wisconsin Constitution; policies involving the exercise of
religion should be carefully considered. While the proMbition on
8chool prayer is clear, borderline questions such as school clubs
. with_religious" activities are less certain. As this chapter has
detailed, not every claim for special treatment based on religious
preference -must be honored. Some; however, must be
recognized.

unwanted contact with religious doctrines: As with other issues

In a sense, the first amendment language was a political
compromise and, as with all compromises involving complex prin-
ciples, unresolved issues will continue to be discussed and
disputed. This may be healthy for the republic, if not for the
school systems directly involved in freedom of religion litigation.

77777 1'1‘}3e First Amendment of the United States Constitution
reads in part, "Congress shall pass no law respecting an
establishment of religion, or prohibiting . the free exercise
thereof. . . " Article 1, Section 18, of the Wisconsin

Constitution states, "The right of every man to worship almighty

God according to the dictates of his own conscience shall never

be infringed; nor shall any man be compelled to attend, erect,

or support any place of worship, or to maintain any ministry

against his consent; nor shall any control of, or interférence

with; the rights of conscience be permitted, or any preference

be given by law to any religious establishment or modes of

worship; nor shall any money be drawn from the treasury for

the benefit of religious societies; or religious or theological
seminaries."
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CHAPTER 4

SEARCH AND SEIZURE

FALL RIGHT ROCCO, WEVE COMPARED THE SNOWBALL

THAT WAS THROWN THROUGH THE PRINCIPALS WINDOW

TO ONE WE FOUND IN YOUR LOCKER AND IT TURNS OUT,

MADE WITH THE SAME SNOW.J™

THEY WERE _
(R0 WEVE D YouR), g
¢ T (FINGER PRINTS OFF OF IT.) 7%
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government agents when they search students?

2. Can contraband seized in school searches be
used in court proceedings?

3. When can school personnel search students
without a8 warrant? When should a warrant be
obtained? '

4. Can students be suspended or expelled using

evidence from & search?

5. When can student lockers be searched? When

can student cars be searched?

6 Can sniff dogs be used in blanket searches of
students?

7 Can school personnel conduct strip searches of
students?

I IheJieasonabie_ﬁansLSIandand

School personne! are sometimes involved in situations, gen-
erally involving suspected drug use, which result in a desire to
search students or their possessions;: mcluding lockers and auto-

mobiles. These ~searches. often result in htigation because school

Amendment of the United States Constitution. Fourth amendment
issues are not réiéed in all school searches; however; and are
most ,1mportant, _when_the search results in criminal prosecution or
expulsion. The fourth amendment prohibits unreasonable
searches:

The nght of people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and selzures, shall not be vmlated ~and no

ported by oath or affirmation and partlcularly
describing the place to be searched and the persons
or things seized.

The amendment regulates searches by government agents.i,
It is clear that school administrators and teachers are covered

by the amendment, because their duties flow from schocl, boards

whose powers, in turn, are derived from state statutes. Thus
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school personnel are government agents. The right to be secure
from upreasonable searches applies to juveniles as well as
adults;” and is applicable in state court gro”c'éé’dirigé as well as
those initiated in the federal court system. ‘

~ Evidence taken in an illegal search cannot be used in a
subsequent criminal proceeding. This is known as the
;"é)’;élijéibfiéi-y rule," and it provides a strong incentive to law
enforcement personnel to conduct proper searches. Except in
certain limited cases, a search is "unreasonable" if it is not
authorized by a valid search warrant.” One exception to the
warrant requirement involves '"reasonable suspicion" that an
individual is carrying a firearm. Under such situations, the
Supreme, Court has held that the individual can be stopped and

frisked. Different standerds dapply to school searches,
however, so long as the searches do not lead to criminal
proceedings.

Courts have generally held that "reasonable suspicion,"

rather than the more rigorous "probable cause" standard con-
tained in the amendment, can be employed by school officials in

searches related to school discipline. A Wisconsin appeals court

illustrated this point in the case, In the Interest of L.L." L.L.

had previously been in possession of razor blades and a knife in

the student's pocket had sufficient reason to conduct the search.
The fact that the search subsequently uncovered marijuana did

not affect the reasonableness of the search; according to the

court. In this case, the court allowed the search evidence to

be used in juvenile proceedings undertaken against the student.

As a general rule; once the results of a school search are used

in criminal proceedings against a student; higher standards of

proceedings.

A 1977 New York federal court decision is frequently cited
by other i’%’diii;ts in cases involving the reasonableness of school
searches. ~ The following factors were used by the New York
court in determining the reasonableness of a search: the stu-
dent's age; the student's history and record in school; the ser-
iousriess and prevalence of the problem to which the search is
directed; the exigency requiring an jimmediate warrantless
search; the reliability of the information leading to the search;

and the school officials' prior experience with the student.

Calling the police and obtaining a warrant are clearly the best

method of dealing with problems for which a search may be

required and the law has been broken. Considering the criteria
for reasonableness when the situation may require an immediate

search is one way of avoiding unnecessary litigation:

e
-,
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. In general; the standards for a search vary depending on
what is being searched The fourth éiiieiidiiieiit ‘applies_prin-
other property is free from random searches. = School lockers,
which are the property of the school temporarily under the con-
trol of a student, can more readily be searched than possessions
carried by students, such as. pocketbooks. An individual's body
enjoys the greatest protection of all; and warrantless strip
sear'ches 6r thé use 6f smff dbg's t6 détéét cbiiti‘ébéiid 6ii stii:

certainty of legal action.
This chapter more fully discusses the prmcxples introduced

"reasonable" as distinct from "pro,b,able"f cause in school
searches. This will be done by looking at the most common
forms of searches--student lockers, cars, possessions, and stu-

dents themselves.

II. Lockers, Desks, and Automobiles.

Lockers and Desks. Lockers and desks are controlled by
the school, and courts have almost universally held that students

have little expectation of privacy when school officials have

reason to search them. While utterly random searches of lockers

might be challenged, a wave of drug use at a school or the po-

tential that weapons are stored in lockers probably would justify

the search of lockers. This is particularly likely if schools have

written policies regarding locker use which notify students that

lockers are school property and may be searched. Cases from

outside Wisconsin will iilustrate these points.

The Tenth Circuit Court of Appeals has found that the use

of sniff gs to detect contraband in lockers was not ‘unconsti-

tutional. A random search of lockers detected marijuana in a
locker which subsequently was searched. The discovery was

used in school disciplinary proceedings, and the student was
transferred to another school. No criminal charges were sought,

In a California case, seho ,officials acted on a t1p and dis-
covered marijuana in a locker. Use of such information made
the search reasonable; the state appesals court decided. In a
New York case; a locker search by ~olice was upheld; though it
was conducted with a defective warrant; on the grounds that
school oflfaclals could open lockers without the consent of
students.

Student Automobiles. The Supreme Court has held that the
expectatlon of pnvacy in a vehic,e is less than that which would
attach to one's home or person. Warrantless searches of cars,




on probable cause, have also been justified by the Court hecause
vehicles are easily moved before warrants are obtained.”  Car
searches are becoming more important in school cases with hs
advent of sniff dogs: Prior to their_use; school officials L.
little way of searching automobiles. Concern about "reasonab:.
suspicion;" however; remains a factor in all car search cases.
Finding materials in "open view;" however, does not constitute a
search, as a recent Florida case involying the removal of drug
paraphernalia from a car demonstrates.

__In a Texas case, Jones v. Latexo Independent School Disg-
trict,"° a district court found the use oi sniif dogs to search
cars to be in violation of the fourth amendment. The search was
random and resulted in disciplinary action against three students
when contratand drug paraphernalia were discovered. . Under
the penalty given the students, one found it impossible to
graduate on schedule. In looking at the search, the court de-
cided that; since the students had no access to their cars
during the day, the school had a minimal interest in the contents
of the cars. The court ordered the penalties rescinded.

19 .-

the

United States Supreme Court let stand a Fifth Circuit Court of
Appeals decision upholding the use of dogs to sniff cars ang
lockers, but not students. Using United States v. Goldstein, =
the appeals court ruled that the sniffing of unatfended cars and

In another Texas case, Horton v. Goose Creek,

lockers in public areas did not constitute a search. . The sniffing
of students, on the other hand, was seen differently, as will be
discussed below. The Horton v. Goose Creek ruling appears to
have settled the car search question in favor of permitting such
searches, though totally random gparches in Wisconsin were re

jected in In the Interest of L.L.°" Issuance of a warrant, of
colrse, remains the most prudent course in these cases.

I11. Searches of Students.

'As the case In the Interest of L.L. demonstrated, searches

of students based on reasonable suspicion are permitted if the

tests for reasonabieness discussed above are met. Courts have

found, for example, that students can be asked to empty the

pockets when Eéprincipal has received a tip that the student is

selling drugs. In a State of Washington case with similar

facts, a search which led to a six-month jail sentence was found

reasonable when the call tq the principal explained that the stu-
dent was selling "speed."”" A search was also found reasonable
when a_ principal patted a student's pocket and found g, gun;,

again acting cn information received from another student.

In Kentucky, a girl” was suspended for failing to allow

school officials to search her purse for "party poppers," a harm-

less version of the firecracker. Small; legal poppers had caused



disruptions in the school, and the student had been implicated
as their source. The distriet court ruled, that the penalty was
reasonable and that schools did éwg)t have to seek a warrant for
every minor disciplinary action.“’ Although not accepting the

doctrine of in loco pareritis as justification for every search, the

court found that the suspension did not violate the fourth

amendment .

In a Maryland case, an appeals court ruled that a search of

a student was unreasonable when the student was merely seg

"hanging around" in an area in which a theft had occurred.

When evidence of wrongdoing was uncovered, criminal

proceedings resulted in this case. Therefore, the exclusionary

rule was used and, under that standard, the student's

conviction Ws overturned. A Louisiana court reached the same

The student there was convicted of manjuana pos-

conciusion

the marijuana during a physical education class. The state

supreme court found the search unreasonable, given the absence

of any cause to search.

s. As already noted, the Fifth Circuit Court of

the use of sniff dogs to detect drugs in cars and

lockers. The appeals court said, however, that the search of

a student by dogs was an entirely different question, con-

cluding; "The students' persons c%tamly are not the subject of .

lowered expectations of privacy' The court held that the

degree of personal intrusiveness involved in the canine sniffing

of a student brought such searches under the protection of the
fourth amendment: _Without 1nd1v1dua1 suspicion; the goal of re-
adequate cause for the search: The case was remanded to the
district _court to determine whether or not the dogs were rea§%n-'
ably reliable in their identifications of possible drug sources:

The fiii’dih’g's in Horton and Jones. both of which prohibit
the use of dogs in blanket searches, run (iounter to a decision
in the Seventh Circuit; Doe v. Renfrow. In Doe; a junior
high school student was _strip searched by a police officer after
a sniff dog indicated contraband by alerting in her presence. It
was later determined that the student had been playmg with her

dog at home prior to the incident. The dog was in heat and

this may have caused the sniff dog to alert. = The student

claimed a demal of constltgtl,on,al Ji%lés and sought_declaratory
relief and damages under 42 U.S.C 1983 and 1985(3).

_ While firidmg' the stnp search mvahd the d13tnct court

not a search and that school officials had acted in accordarce
with the in loco parentis doctrine and had reasonable cause to

believe that contraband would be. found. The court also said

Coar



that school officials enjoyed a qualificd good faith immunity from
the damage claims. The Seventh Circuit Court of Appeals

affirmed all but the immunity holding: As with_Horton; the

United States Supreme Court refused to hear Doe and the
Seventh Circuit decision stands:
The Wisconsin decision In the Interest of L.L. Suggests

that there should be some reasonable suspicion before searches

are undertaken. The picture in the federal courts is cloudy,

however,; until the Supreme Court chooses to hear the issue. As
the cases discussed in this chapter indicate, however, sniff dog
searches contain the promise of almost certain litigation.

Strip Searches. = A New York district court case, Bellnier
v: Lund, has already been cited because it developea; uch
quoted standards for conducting searches of students.”™™ In
Bellnier; litigation arose when an entire fifth-grade class was
strip searched in an effort to discover which student stole $3.
This search was found invalid because there was no reasonable
suspicion that any one student had stolen the money, which was
never found. Damages were not allowed, however, because it
had not been shown that school personnel had not acted in good

faith and because the law on student searches was "unsettled:."

A similar holding in subsequent cases regarding damages cannot,
therefore, be guaranteed. School boards can be held liable for

damages ig, cases in which a student's constitutional rights sare
abridged.
A New York case explicitly rejected the "good faith"

defense against damages in a strip search of a student who was

fourid alone in a classroom during a fire drill."" = Teachers

thought the student's presence in the room so unusual that they

searched her book bag looking for stolen items. None was

found, so the student was searched:. Again nothing was found.
Claims made later that they were looking for drug_ paraphernalia

were rejected by the district court, and further hearings wers

ordered in the case on the question of damages. While state

statutes generally protect teachers and administrators from per-
sonal liability in such cases, extreme disregard of constitutional

rights might resuilt in a denial of immunity.

IV. Summary.

 Reasonable suspicion standards are present for most
searches conducted within the school erivitonment. These stan-
dards give way to the more rigorous probable cause standard if

a search of a student's person is involved. School personnel.
should also consider the use to which the products of a search
will be put. In cases where the search results in criminal

prosecution; as distinct from school disciplinary proceedings,

more rigorous search standards may be applied. School

N
-
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such techniques, it is almost inevitable that innocent students
are involved when mass searches are conducted. Courts have

not been reluctant to hold such procedures invalid, and systems

have found it necessary to pay settlements in order to avoid the

risk of successful damage claims.

While there are occasions when is it necessary for a school

to proceed with a search before police can be summoned,

particularly when weapons or drugs are involved, calling the

police in such cases remains the best policy. Schools would be

well advised to establish a relationship with police departments

before such calls are made. In other words, superintendents or

principals should develop ties with juvenile officers or other

appropriate officials to determine in advance when police will be

called and how such visits will be conducted. In summary,

later will be regretted.
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CHAPTER 5
STUDENT DISCIPLINE

AND ANYONE ELSE 2
CAUGHT SWEARING | Al
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| SUCPENDED |
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1. To what extent do students have constitutional
rights which canno! be denied by school rules?

2. What do the Wisconsin Statutes say about
school ex:ulsion and suspension?

3. What 'kind of hearing is required before a

student is expelled from school? Suspended?

4. Are hearings required before a student is

removed from participation in extracurricular

activities?

Can students receive damages from school

(3]
X

personnel when they are denied a hearing?

6. What legal Eﬁi&éilﬁéé apply to corporal punish-

1. School Rules and Due Process.

School boards and indiv1dual school admlmstrators have
broad powers to establish and enforce school disciplinary rules.
The power to set reasonable school rules flows both from state
statutory provisions which allow school boards to establish and
enforce school rules and from many individual court decisions
which have ratified the actions of teachers and administrators
gho are carrying out their official duties. In Wisconsin, Section -

120 13(1) 7of the Statutes authonzes ééhbtil b’b’ér’dé t6

administrators or teachers, if they wish.

While courts in the United States have dJsapproved of some
disciplinary actions, notably when constitutionally protected
nghts were at stake, courts also have eonsistently 31ded with

atmosphere in schools. This philosophy of judicial restraint

regarding intrusions into schccl admuustratmn is expressed in

United States Supreme Court education decisions. A good

example is found in Epperson v. Arkansas: °

Judicial interposition in the operation of the public

school systems of the Nation raises problems

requiring care and restraint. . . . by and large,
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public education in our Nation is committed to the.
control of state and iocai authorxhes. Countsdg

taken away by school ruleés; _ For examr*le~ they cannot be disci-
plined for exercising their first amendment right to practice an
organized religion or to express limited free speech in school, &s
discussed elsewhere in this book. Nor can they be removed
from school; through either éﬁépéﬁéiﬁﬁ or expilsion, without
some form of hearing, since students have a state constitutional

school personnel can disclpline children. It concentrates on- hbw

riles ¢éan be enforced and on the procedures which must be

followed .when students are separated from school. Finally, it

suggests that it is in the interest of €veryone in the sﬁghpqli;o

have reasonable student conduct rules which are fairiy and uni-
formly enforced.

Due Process in School J)lsgplme. The Fourteenth
Amendment of the United States Constitution protects individuals

from - arbitrary or capricious actions by g'overnment.

Fundamental fairness is insured by two types of due process;

substantive and procedurai Substantive due process. requires

that the rules themselves be fair and have a rational relstionship

to some desirable ‘public purpose: Rules against long hair worn

by students have been struck down by some courts as violating
substantive due process: Procedural due process requires

fairness in the way a government decision was made. Thus an
individual has ‘a procedural due_ process right to present his or
her position: in a matter in which he or she has a significant
interest: Generally speaking; the. ‘more that is at stake, the

'mor'e formal the procedures must be. Thus é’ch’do’l expulsions

In the. last ten years courts have also held ‘that liberty and
property rights are present .in some school discipline cases.
Students have a property interest in obtaxmng' an education.
Educators argue that completion of school is. .8 desired and
valuable life credential. Completing school may, for example,
increase the esrning potential of the degree. .recipient. Thus
courts have recogmzed that completmg‘ high -school has an
economic value or, in other words, is a property rflgfht”ﬁgg-
dents also have a liberty interest in keeping their reputations;

especially their written school records, free from unfalr or
unwarranted accusations.
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~ Courts have applied due paOCESSs requirements to
suspensions and expulsions from school in order to protect the
property and liberty rights of students. Due process

requirements vary, however, with the severity of the

punishment. In the case of expulsion from school, when the

stakes are the greatest, a moré complete due process is

required. In the case of suspension, where the property and

liberty interests are less, so too are the required procedures.

For most minor school disciplinary actions no due process; either

formal or less complete, is required. These distinctions will be-

clarified in the sections which follow.

I1.: Expulsion.

Expuilsion is the most serious disciplinary action which can -

be taken against a student. Since the Wisconsin Statutes limit

"suspensjons to a maximum of seven days, any removal of a

student for more than seven days is an expulsion. Both the

student's liberty and; the property interests are implicated in

such cases:. Section 120.13(1) of the Wisccnsin Statutes allows

school boards to expel students in certain situations. Only

school boards can make the decision to expel a student.

A school board may expel a student, under Section § 120.13

(1), only for one of the following reasons:

1. if the board finds the student guilty of re-

peated refusal or neglect to obey school rules;

the health safety, or fproperty of those in
school; or

3. the rtudent made or caused a falsé bomb

expulsion for a sing'le act, unless the health, safety, or.
property of others was also endangered The school board must
also determlne that the school's 1nterest requlres _expulsion..
should refer to one or more of the statutory grounds for
expulsion. School boards do not -have the power to add
additional grounds for expulsion. :

7 Before a student is expelled, the statute requires that the
student and the student's parents receive a notice of the expul-
smn ‘hearing at least five days in advance The not1ce must

t./J’
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a copy of the state law related to expulsions: The charges must
be fully detailed; general statements, such as "the student fre-
quently violated rules," are inadequate. ’

A student may be represented by an attorney at the expul-

sion hearing. Although the statute requires that written minutes

of the meeting be kept and made available to the student or
counsel on request, the use cf a tape recorder or legal.
stenographer is advisable. Should the student be expelled,

written notice of the fact must be mailed to both student and
parents. An expulsion order can be appealed, under the terms
of the statute, to the State Superintendent of Public Instruction;

who may affirm or overturn the expulsion. The State

Superintendent may rehear all or part of the case. Thjs latter

power was upheld in a 1978 Wisconsin circuit court case.

Courts _have consistontly granted to students facing expul-

sion the right to call witnesses:~ In an Arkansas case a student
was expelled from school for kissing a fellow student and fog.
exclaiming, "What a drag," when told by a teacher to stop. °
The school board in the case refused to let the student question
the teacher about the incident at the expulsion hearing; and the

federal court subsequently overturned the expulsion.

A California appeals court made a similar finding in a sep-

arate case, rejecting a school system's argument that witnesses

might subsequently be threatened if students filing . charges
against the accused were forced to testify.” After a_ lengthy
discussion of other cases relsted to the issue;, the California

court conciluded:

Denial of the opportunity to confront and cross-
examine adverse witnesses in an expulsion pro-
ceeding exposes the student to risk of erroneous
deprivation of his educational interest where, as

here, the decision turns on factual issues the
correct regolution of which depends on credibility of
witnesses:

While the due process afforded to students facing expulsion

in some respects mirrors the protection afforded defendants in
criminal proceedings, courts do not always reverse school boards
when they make minor procedural errors while conducting the

expulsion Hhearing. Of course, what is "minor" is sometimes

itself the subject of litigation. This was seen in a case

involving the expulsion of a Racine, Wisconsin, student who

appealed the school board's expulsion decision to the State
Superintendent of Public Instruction. The board had accepted

"hearsay" evidence in conducting its hearing. In other wcrds;
some_ facts pertinent to the case were offered by individuals

testifying about what others had said about the incident. The

6.y
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State Superintendent reversed the board's decision to expel the

student, and the board appealed to the state courts. In 1982
the Wisconsin Court of Appeals ruled that the expulSion was
valid and that a school board could not be expected to knpw all
the '"niceties"” of hearsay evidence and legal procedure.' To
avoid litigation of this sort, however, it is clear that school

boards should have competent legal counsel on hand during the
expulsion process, even if a board's decision might be upheld in

the face of, subsequent legal challenges.

_____Procedural issues were also raised by a Mississippi high
school student who carried a switchblade knife to schooi, was

expelled for the remainder of the school year, and sought ari

injunction to prevent the penalty. The injunction reduesti was
denied by a district court, and the gtudent's parents appealed to
the Fifth Circuit Court of Appeals.” The student had admitted
taking the knife to school and had received a hearing before the

school board. On appeal, the plaintiffs contended ihat thi

school board's hearing was flawed because there wu3 inadegt <e
notice and no opportunity to confront witnesses. [ust~od, tap-d
testimony from some witnesses was played for the schsy ooard.
In considering this flaw, however, the court focused ¢n :he fact
that the plaintiff had never denied the knife charge. Suth the

plaintiff and his mother had participated in the expulsion

hearing, and the court held that the flawed procedures were not
fundamentally unfair or legally prejudicial: The student

responded to this adverse decision by filirg a request for a
rehearing by the Fifth Circuit en banc.” While recommeriding
that the school board change its practice regarding the use of
taped testimony,; the appeals court refused to grant the request,
noting that the evidence 'against the student was "so over-

whelming" that a school board rehearing would not chaﬁge the
resu.t. |

A _Pennsylvania student who was suspended and then

expelled for assaulting another. student while under the influence
of alcohol, brought suit challenging the validity of the
expulsion. The_student based his case on the grounds that he
had bzen suspended for 13 days before the .expulsion hearing
was held, in_violation of the Pennsylvania Code requiring a
maximum of 10 days before a hearing. The appeals court
voncluded that the perlod of time was excessive, but that the

error was not of sufficient magnitude to require reversing an
otherwise proper expulsion. : -
\ —
Administrator Role in the Hearing. School superintendents
and other #dministrators must exercise caution in seeking to
influence school boards hearing expulsion cases. Courts in

other parts of the country have ruled that the role of admin-
istrators in assisting school boards in reaching a decision must

be limited to presenting the ’ché\g‘géé and arguing for the
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egppjféjéﬁzmﬁiﬁmé””Ciﬂif"éi‘iii'é case, the expulsion of several
students was overturned when. the superintendent sat with the

\ board during its deliberations. The federal court saw this as

" an undue intrusion in the process, just as having the prosecutor
in the jury room might influence the outcome. of a jury
deliberation. In a similar case, a court found no conflict in

having a school board attorney prosecute a case against a

;s;fiigéi’t and subsequently advise the board on how to handle
it

 As already discussed, students in Wisconsin can be expelled
only for repeated violations of school rules, for activities which

endanger the health, safety, or property of others, or for false
bomb threats: Unless the violation could be matched with one of
these requirements; the expulsion of a student cannot occur:
School boards cannot create their own grounds for expulsion:
For example, courts elsewhere have accgpted the expulsion of

students for violating no-smoking rules. - More than a single
violation of such a rule would be needed before expulsion for
these grounds could occur in Wisconsin. .

Automatic expulsion for possession of marijuana in school

has been adopted by several Wisconsin school boards. Syca a
rule was praised and upheld in a recent federal court case”  but
was found to be contrgry to Wisconsin Statutes in a Wisconsin

circuit court decision. - Also, the State Superintendent has
ordered students exgelle’d for a single possession charge to be
reinstated in school.

III. Suspension from School.

17 Held

Court reasoned that even a short suspension took away the stu-
dent's property right to attend school and the liberty right to
maintain one's good name: Therefore the Court sought to reduce

the likelihood of erroneous suspensions by making sure that the

right party was suspended:. Only very limited hearing rights
were granted in such cases; however. Goss requires that the

principal or suspending officer provide the student with written
or oral notice of the charges, the basis or evidence for the
charges; and an opportunity to deny them. Such a hearing;
while minimal, at least addresses the_ question of mistaken sucz-
pensions which the majority in the 5-4 decision felt might other-
wise occur. While the majority argued this procesg was "less

than what a fair-minded principal. would impose," "~ the four-
justice minority opinion argued the hearing process was an
unwarranted intrusion in the operation of the country's schools.
Intrusive or not; such hearings are now required except in

situations where the student poses a threat to persons;

70 ra



property; or the academic process. In such cases the student
can be suspended immediately and the hearing can be held as

soon as is practicable. ° It should be noted that students d
not have the right to have an attorney,; call witnesses; or cross-
examine in suspension cases-: ’

_ Courts in many jurisdictions have refused to expand the
Goss hearing requirements. A Maine student who admitted using
marijuana on school grounds was suspended and subsequently
expelled. The student and his parents challenggd the decisions;
raising a variety 9{ procedural arguinents; First, citing
Miranda v. Arizona,;”” the student argued that his initial ques-
tioning about the matter should have been preceded by a

the right to have his parerts present before questioning:. Next;
the student claimed a rigitt v ‘eave the principal's office during
questioning. The student alsc argued that his participation in a
drug abuse program req.u.d the school board to reduce the
expulsion penalty and that the student's "school probation”
property interest. The district court rejected all of these novel
claims, refusing to expand the Goss suspension hearing
requirements or to find an error in the district's expulsion
procedure. The court decided that therw ..o no precedent or

. Wisconsin Statute § 120.13(1) also addresses the question of
student suspension from school. Suspension may occur for the

parents be given prompt notice of the suspension and reasons
for it and the charce to have a conference with the district
administrator or designee about the matter. The designee may
not be employed in the school from which the student was
susperided. Siispensioris in Wisconsin can last ounly up to three
days, or Sseven days if expulsion proceedings are being initiated.
Repested three-day suspensions for the same charge for which
the student was initially suspended are not possible under the
Statute.

~_ \Vhile some school districts require a parental ionference
before a suspended student is readmitted, their failure to attend
such a conference cannot be used as a reason tc e¢xtend the
suspension beyond the three-day period. Students can be
readmitted to school at the discretion of administrators short of
the end of the three-day period. Should it subsequently be
determined that a student was suspended erroneously,; all

references to the suspension must be expunged from the

student's record. Administrators may also expunge suspensions

from the record for subsequent good behavior, if that is the

district policy. Such a policy is »an incentive for improved



conduct. There is no appeal of a suspension to the State

Superintendent. Court action is the only alternative if parents

wish to pursue the issue. Courts 7sorriet"EEes overlook minor

deviations in a district's suspension policies.

Questions frequently arise concerning the reduction of stu-

dent grades for work missed during suspensions: Section

120.13(1)(b) of the Wisconsin Statutes requires that suspended
students be permitted to take any quarterly, semester, or
grading period examination missed during the suspension period:

Students may, however, miss class presentation opportunities on

which course grades might partially be determined.

Some schocl districts use suspension as a penaity for

truancy. This runs counter to state statute. As discussed in
the chapter of tiis book on attendance, there are specific

statutes in Wisconsin which deal with truancy and these should
be followed. Many Wisconsin school districts, however, do use
suspension for this offense, arguing that subsequent truancy is

discouraged by use of the penalty, or that parents become

involved as a result. Without commenting on the merits of these
arguments, it can be said that few cases have been Iitigated
involving the appropriateness of suspension for truancy. In one .

such case from another state, the school district was upheld in

Siuspension from School Activities. As discussed in the

extracurricular activides chapter, courts generally do not hold
that students abou: (0 be removed from cpcrts teams or clubs
have tbe right to a heecring. However, becauase it takes little
time to conduct a short heuring, to ensure that a rule has been
broken or that the correci pariy has been apprehended, it is
sensible to conduct the hearing before taking official action:

This is the policy recommended by most coaches' associations:

In a case which came close on the heels of the Goss

decision, a federal court declined to extend hearing protection ig
a studen’ .bout to be excluded from interscholastic athletics:

The Pennsylvania court reasoned that Goss applied to "total
exclusion from the educational process™ while the . individual
activities . which- make up that process do not, in themselves,

constitute protected interests. This decision might have turned

out differently, however, if the student had shown that his

removal from sthletics had caused him some measursble harm, or
if the student was handicapped within the meaning of the

Rehabilitation Act of 1973. This latter category is discussed in

A 1974 Wisconsin Attorney Gene d's opinion suggests that

students can be suspended from the privilege of riding a school

1y o
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bus without first being suspended from school.2’ Students must

receive a suspension hearing; however; and all other statutory
requirements regarding suspension must be met, including the
three-day limit. Likewise, statutory expulsion proceedings

should be used if expulsion from school bus priviledges s

considered. The statutory grounds for expulsion must be
present,

__ Suspension of Minority Group Students. Suspension of a
student usually involves two steps. A teacher or other staff
person first refers a disciplinary incident to an administrator for
action and, second, that administrator must decide to suspend
the student. Both the referral and the penalty are discretionary

actions; in most cases. Given this fact, there is a danger that
‘suspension will be disproportionately meted out to members of

particular classes or racial groups. . Certain students, ~ for

example, may be "expected" to misbehave. Nationally; sus-

pension of minority students expgeds their proportionate numbers
in the school age population. School administrators, then,

have a special need to avoid discrimination in school discipline.

A 1980 New York federal court decision held that the sub-

s.antive due process rights of minority children were violated by
the suspension of a disproportionate number of minority studerits
while white children were not suspended for the same offenses.

In two,additional cases, racial discrimination could not be
proved. The disproportionate disciplining of minority

children, then, leaves districts open to litigation under a variety

of fourteenth amendment claims and other civil rights statutes

and provisions.

_ _Damages_for Faulty _ The question of damages

which might be assessed when a student was denied the minimal

hearing _required before suspension was answgred by the United
States Supreme Court in C . Pi .°" The 1975 Goss
decision established the constitutional requirement of the hearing

but did not answer the question of what damages might result if
it were not provided. The students who brought the Carey case

of due process before the suspension; not having provided the
students with any presuspension hearing:. The Court of Appeals

awarded damages to the students; following the holding in Wood
v. Strickland that school administrators are liable for damages
when they deny a student his or her constitutional rights. The
administrator cannot claim ignorance of the right in question in

order to avoid liability.

_ The Supreme Court reversed the award of damages in

Carey, since the students ii» the case had not shown that they
—-—Tzs a

uffered any real damage as the result of not having the
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hearing. Bbecause they had not received the hearing, however,
they were given nominal damages of one dollar. While Carey did

not result in significant damages awarded to the 'students; it
does hold a number of cautions for schocl administrators. First,

it is clear that, if students have been erroneously suspended

might be significant. Second, the opinion held open the
possibility that' mental distress resulting from_ an erroneous
suspension might be compensated: Finally, the Court held that
the right to a hearing is absolute, save for ‘he exceptions
' contained in the original Goss decision; such as the existence of
major disorders in the school which would preclude an immediate
hearing. ;

In a Michigan case, a suspension of students for breaking
into the school and burning attendance records started gg a sus-
pension but took on the  character of an expulsion.” Goss
procedures were followed in the initial suspension, but the series
of administrative steps thereafter undertaken was extremely con-
voluted. The students' parents claimed that the students had
been expelled while the sclicol mairitained it was seeking the
placement of the students in another school. After wading
through _these conflicting claims, the district court finally
concluded that the extended suspension had taken on the

character of an expulsion and the failure to hold a formal

hearing on the charge violated the students' due process rights:
Following the Supreme Court's decision in ~the court
concluded that the students' rights had been wvioiated but they

also clearly were guilty of the offense at issue and therefore

were erititled to one dollar in compensatory damages.

A Kentucky appeals court sustained the policy of a’ school

district which automatically suspended students found consuming

alcohol at school, but let stand a lower court decision thgf auto-

matic expulsion for slcohol consumption was arbitrary.”~ _ The

students in question had been found drinking on _a__school-
sponsored band trip. The appeals court concluded that the

lower court had been correct in its interpretation of the state

suspension and expulsion statute which holds that suspension
was mandatory for a first offense of this sort. Because manda-
tory expulsion is not mentioned in the statute; the appeals court
concluded that the lower court did not exceed its authority in
holding that the expulsions were unreasonable. No damages
were allowed in the case.

- In a 1982 case; a high school senior was involved in a foot-
ball game drinking"incident and had béérigsfjffe,red the choice of
an in-school or out-of-school suspension. She chose the in-
school penalty but missed several class examinations. A lower

court ruled that this denied the student her rights to substan-

tive due process. Both parties appealed, the school district
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seeking reversal of the decision, and the pavents seeking dis-

missal of the district's appeal on the grounds of mootness; as
well as claiming attorney fees. The appeals court sustained the

mootness claim, noting that the student had been graded in all
the courses in question and had entered college. As to the

attorney fees, the, court concluded that fees could be awarded
under 42 U.S.C. § 1988 only if the issues in the case presented
a violation of specific constitutional guarantees. The court

denied the fees, noting the issues raised did not represent a
sufficiently ggh? _constitutional violation. Citing Wood; the
1988 was not intended to_ justify fees in cases

court held that 8 |
invoiving ‘simple administrative errors. In _another case; _a

Georgia stpdent also sought damages for a wrongful
suspension.”” A state appeals court held that the suspension

might have been "hurried and erroneous" but was not willful or

malicious; and it refused to award damages.

are ineffective when there is disagreement among teachers as to

the importance of all of the rules, or when students are given
the opportunity to commit the same rule infraction several times

before punishment ensues. This gives the student several
punishment-free opportunities to break the same rule. There do

not appear to be any legal barriers to such systems, however.

As already noted; Wisconsin Statutes authorize suspension for

violation of school rules and it is possible to suspend students

for cumulative violations. In a Virginia case; the suspension of

a student for cumulative offenses; including chewing gum and

not paying attention in class; was upheld by a federal court.

IV. Corporal Punishment:

Wisconsin Statute § 939.45(5) covers the in r
powers of state officials to discipline minors. The application of
corporal punishment is a priviledge arising from in loco parentis.
Liability, either civil or criminal; may arise when punishment is:
inflicted with malice; causes serious bodily harm; or; the child
was not subject to punishment hecause he or she was not guilty:
_ These requirements suggest that corporal punishment presents
significant liability dangers. School systems would be advised to

find alternatives.

Local school boards, under their broad rule-making

authority; remain free to establish their own policy on corporal
punishment. Boards are free either to pronibit corporal

punishment or to authorize its use. In the absence of any local

school board policy, however, local school personnel are best

advised not to sct their own policies. The presence of an
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adopted policy has been noted in the two cases reaching the
U.S. Supreme Court where corporal punishment was upheld.

Corporal punishment, where permitted, has generated

numerous lawsuits. Most corporal punishment systems follow thc
guidelines established at a lower court level in a case which subg
sequently was appealed to the United States Supreme Court.”’
In Baker v. Owen the Supreme Court, in a 5-4 decision; upheld

a corporal punishment system which included the following:
corporal punishment was to be used only when less restrictive

disciplinary measures would not be effective; when a second

school official was present with the child and both had been
notified of the reasons for the punishment and; if requested,
parents had to be notified in writing of the charges against the

student and given the name of the second official:

In 1977, the Supreme Court ruled in Ingraham v. Wright®®

that no hearing needed to be given before corporal punishment

and that the punishment per se did not violate the cruel and

unusual punishment clause of the eighth amendment. The court

did note, however, thal both criminal charges and private law-
..suit might result in cases yﬁeﬁrgséinjury to the student occurred

as the result of the punishment.

The Baker procedures preclude swift corporal punishment

and are fairly complicated; requiring careful record keeping. It

is also clear that excessive punishment; or injuries resulting
from trying to paddie a squirming student; may_ result in civil or
criminal litigation. Corporal punishment also is less attractive
for students as they mature and grow in size and is frequently
questioned on thg grounds of its educational effectiveness.
Wisconsin Statute 939.45;, which protects school personnel from
lawsuit when they are engaged in professional activities, clearly
excludes them from protection when excessive force is used.
This may be alleged in corporal punishment cases. The wisdom

of employing the punishment; then, should surely be questioned.

 striking or physically abusing students is not corporal
punishment: This distinction can be sgen by reviewing the facts

of a Connecticui Supreme Court case.”” A student was enrolled
in 2 music clas: and misbehaved by changing the words in a

song being sung. In response to this behavior, the teacher
threw the student into a chalk board and then dragged the

unresisting student to a hallway where he was swung against a

wall, fracturing the student's clavicle. The teacher claimed
immunity from suit both as a_ "public officer” and as @ state

employee, but the court concluded he was neithzr ander the

state general. statites. While holding that teachers could use

"reasonable means" to control a student, the court found that
the punishment in this instance was "clearly excessive." A
lower court's award to the student was upheld.

Iy
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~ As already noted, corporal punishment involves the highly
structured adminiStration of a penalty for breaking school rules
and generally takes place only in systems where the school board

has authorized its use. The need to restrain a student;

however, can_ occur at any. time; in any system. Examples

include a student throwing objects in a classroom,; fighting, or

otherwise endangering the health, safety; and well-being of
other students, or of the student involved. Teachers routinely
intervene in such cases, weighing their own safety and hopefully
referring to school procedures already developed by the

professional staff to decide how to handle these situations.
Teachers making their best professional judgment on the use of

restraint are almost always sustained in _: .v subsequent
litigation. In fact, school personnel often find ti.emselves in a
quandary because their failure to intervene in certain situations

might lead to a lawsuit. ;

School administrators, teachers, and legal counsel should

join the local school board in developing policies which pertain to
the restraint of misbehaving students. The presence of such
policies helps staff svoid lawsuits and protects sStudents from

others who might misbehave. Generally, it is wise to involve
principals or other staff as soon as possible after Siich &vents

begin:
V. Cﬂiéf,ﬂf 71;7sfc”i'7piinﬁe" I1ssues;
Discipline Off Campus. School districts have broad powers

to establish “rules which regulate the conduct of students in
school o at school-sponsored activities. That power, however,

becomes. more open  to question when activities beyond the
geographical boundaries of the school are considered. ~Attempts
to extend the scope of the -school's disciplinary authority could
lead to litigation. In one such case; a Pennsylvania student was
given _a three-day in-school suspension fé%catﬁng his teacher "a

prick" at a community shopping center.”~ The federal court
ruled that the punishment was too insignificant to warrant

judicial intervention. In another case more directly related to a

school function, the Supreme Court of Wyoming ruled that a
student could be suspended for operating his motor ?égniéiéi in
such a way as to impede the progress of a schoeol bus. The
Supreme Court of Connecticut concluded; however, that school
authorities went too far in expelling a student for participating
in a scho% yard gang fight when school had been adjourned for
the year.

~__In-School Suspension, Detention, and Fines. Disciplinary
penalties which do not exclude students from school or perma-

nently remove them from some activity seldom lead to legal
challenges. These matters remain largely within the discretion

of school administrators, though it is possible that extreme or

Iy
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unreasonable actions might be chailenged. While the wisdom of

in-school suspensions from the gerspective of their educaticral
value has also been questioned, = most schools find thz penalty
significantly preferable to external suspension in_most cases.
Many students seek the suspension "vacation," expecially repeat

offenders.. Few students seek the isolation associated with the
in-school penalty. -

Detention systems are also used in many schools. While

"serving time" in detention is sometimes boasted of by students;
it generally serves as a useful penalty for minor rule breaking.

If the -detention is held after school, parentg should be given a
day's notice if the student will miss transportation home.
Detention is now 34Permitted punishment for truancy under the
Wisconsin Statutes.

School districts cannot impose fines for school rule vio-

lations. An early Wisconsin Supreme Court case requires that all
school rules be fpgggfui;’éfor the government, good order and

efficiency of the school." Fines do not fi+ these criteria.

VI, Summary.
~ School rules must serve some legitimate educational function
and;, in areas such as attendance and exclusionary discipline,

cannot be established contrary to existing state statute. Rules

also cannct infringe on protected constitutional rights. Arbi-
trary rules will be struck down by courts, @is was,the attempt to
impose a hair-length rule in a Wisconsin school.”  Reasonable
rules will be sustained. When what is "reasonable” is in doubt,

counsel should be consulted and, if the rule is still questionable;

schools might be well advised to operate without it.

School pergonnel face the issue of how many rules to prom-

ulgate. Some districts operate with so many rules that violations
are inevitable, lessening the deterrent value of the -remaining
code. When school rulebooks have so many rules they cannot
possibly be enforced, teachers and administrators enforce some

rules but_ not cothers, and there is disagreement among staff
members about which rules are important. Discipline becomes
uneven and, from the perspsctive of students, unfair. Some
students are punished for an offense while others are not. This

leads to student resgptment whiech is; in itself, a cause of

further rule breaking.

 School boards and school personnel, then, should .reach
agreement on the rules which are. important. A rule-making
process which involves students, parents, and school officials
could heip develop such rules. To the extent that rules are
agreed ypon and uniformly enforced, sc.iool disorders will

diminish.
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CHAPTER 6

SCHOOL SPORTS AND CLUBS

IT SAYS RIGHT HERE IN THE |
RULE BOOK THAY YOU CANT
PLAY HIGH SCHOOL FOOTBALL
UNLESS YOU ARE A f

ﬁ\ SCHOOL STUDENT' ) (=

HECK, WE'RE RIGH
_ SCHODL STUDENTS

/"YEA, WE'VE BEEN
HIGH SCHODL STUDENTS
_FOR AT LEAST TEN YEARS !
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1. Do students have a constitutional right tc

participate in school sports?

2.  What power do courts have to review the
d,esiﬁi?n?,,,,,, of interscholastic atnletic
associations?

3. Can athletic associations enforce rules on eli-

gibility to participate in school sports for

students who have trarisferred schools?

4. Can married athletes be derv.ed participation in
school sports?

5. Are students entitted to a hearing before

removal from sports teams or clubs?

6. 1re female students entitied to participate on

ys teams; or are separate but equal pro-

sports programs"

I. The Right To Play-:

Ath’ :"r‘é is an 1mportant part ¢° the life in most high

schools :u '~r some athletes is the i significant activity in
which they . | engage during their ¢ 1 careers. Thus it is
not surp g that the decisions o .ol administrators or

sftatef interscholastic athletic associa..ons ‘egarding individual

athletes are sometimes the subject of litigation. This chap‘cr
looks at a variety of issues raised by these court cases: We wiil
consider the right of students to participate in athletics; the

rights of girls to rave sports programs equal_to those of boys;
and the powers of athletic associations to regulate interscholastic
couipetition.

Courts across the country have cons1stent1y held that stu-

dents do n:.t have a constitutional right tc participatc in sports.

The Fifth Circuit Court cof App=als L s riuled, for example; that

such participation is "a mere expectation ; rather than a consti-

tutionally »rotected claim of entitiement." Li’.ewise; a federal
dic:irict court in Tex 3 ruied: "Neitner the right to play football

nor the right to prrucipate in state football glajoffﬁ s a funda-

mental right prote ted by t: . fourteenth ai. ‘ndment."* Theve is

no reason to believe this rulmg applied only to football and not

{0 all other athletic competition. An Illinois district court simi-

larly stated: "Of course, it is clear that participation in inter-

scholastic athlatics is not a I'lg"lt guaranteed by the



constitutional laws of the United States.™ Similar decision:  ve
been vendered by other f{ederal and state ccuris. Bd 'ause
athleiic participation is not a fundamental ri

sCrutinize the actions affecting athletes less closely than they

would if a constitutional right such az frce speech were at issue:

right, courts

Not only do students have no fundamental right to partici-

pute, but they do not have a "property interest" in such
Uorticipation éither. The Fourteenth Amendnient to ine United
States Constitution states that no state shall "deprive any person
of life; libertv, or property, without due process of the law."

Some students have argued that they huve been deprived of
"sroperty" by being excluded from athletic competition:
"Property" in Some of these cases means loss of a college

scholarship and thius, sometimes, loss of a college education:. In

a Texas case, 8 federal court stated that students had "no

property interest in the alleged injury te their hopei-for careers
in colloge footbell or for football scholarships arising . from
inavility to play, in the football playoffs or to be viewed by
college scouts." The claim of such loss was seea as too

speculative to be measured prospectively:

Other students have argued that the Goss v. Lopez’

decision, which required that a student be afforded a brief
hearing before suspension from school, shouid be extended so

tha: a hearing is required before a student is suspended from a

sports ieam. The Tenth Tirecuit Court of Appeals rejected the
atrtempt to vtend Goss:

The educsational process is a broad and comprehen-
sive concept with a variable .nd indefinite meaning.
jt is not limited to classroom attendance, but
inciucas innumerable components, such as partici-
paiion in athletic activity and membership in school
clubs and social clubs,; which combine to provide an
atmosphere of intellectual and moral advencement.
We do not read Goss to establish a property
interest subject to conétitutioéial protection in each
of these separate components.
, , o 3 . .- . ___ "
Other federal courts have agreed with this reading of Goss.'
Foderal courts have ruled, however,, that actions of athletic
dsso itions do constitute "state action." In Wisconsin a fed-
oral district court implicitly ruled that WIAA rules and regu-
lations are "state dction" by saying that WIAA rules aust comply

with the equal protection clause of the fourteenth amendment.

These «ccisions mean that athletic associations are not.private
sroups but insterd must be able to show that there is & "rationa’

basis" for thneir rules. A rule requiring a high school a:hlet: o

iiss competition for one year after transferring schocls, for

Q0
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school's team. Courts have generally given broad latitude to

associations in establishing such rules. :

I1. Athletic Association Rules.

~ TIransfer Rules. The WIAA has & rule against participation
on teams by students who transfer schools. While it has not

been challenged ong this ground, it appears to run counter to
Wisconsin Statute 121.77 which providas that inon-resident,
tuition students have "all the rights and priviledges” of a
district's resident students. Generally, the transfer rules of

state  athletic _ associations h:ve withstood frequent legal
challenges, usually on_ constitutional rather than state grounds.
In 1981, for example, the United States Supreme Court let stand
a Fifth Circuit Court or 2 ppeal§, case involving the Louisiana
High School Athletic Association.”” The transfer rule at issue
stated that upon completion of elementary or junior high school,

a student was eligible for interscholastic athletic competition only
at the high school within his or her district. The student

plointiffs in the case were cnrolled in a church school which did

not 1. ve a high school in the same district as the student's
cinio- high” schoul:  Even under this set of facts, the appeals
:zirt ruled that the students could not compete in interscholastic

atl:lelics and had not been denied equal protection.
A Missouri student also attempted to challenge that state
associationjs  tremsfer rules using an equai protection

‘argument.’! She suggested that she clearly had not been
recruited and argued that no other school clubs had such strin

ent rules;. The =zourt, howecver, rejected this ~easomrg:
: ]

Attempts to argye that transfers from pcroctial to public scho Is
did nnt ccunt, or to establish "guardians" in the new d. .-

trict,”" also nave not been successful. iIn one case :inning

counter to those just discussed; the Texas Supremz Court found
that a student who had noved t» Texas from Vermont when his

father was transferred fcr business reasons hail been denied
equal protection; given the i’igtiii‘é of the transfor; and should
I'e allowed to play basketball:



down such school rules.'® The rationale used by schools for

imposirig such a rule includes the goal of discouraging teerage

marriages, helping the marriage by nct allowing extracurricular
Activities to interfere with it, and the alleged need for married
students to spe'd morc time with their families: It also has
been argued th:: when athletes marry it encourages other stu-
dents to merry, due to the fact that athletes are often emulated.

Each of the decisions, then, sided with the mnarried students and
rijected these arguments.

_ WEight-Semester” Rules. Some athletic associations have
impsleniented rules in whi.ch no student may be eligible for more

than eight somestors of interscholastic athletic competition,
starting when the' s‘udent is a freshman, or_when the student
repeats grade eight voluntarily: This is often used tc stop
schools from retaining veteran squads or keeping promising
athletes in junior high for one year so that he or she can attain
greater vhysical prowess while in high school. This practice is
calied "red shirting" and is common in coliegiate athlet'cs.

- Courts have consistently upheld rules against red shirting
for high school competition: In a Fifth Circuit Court of Appeals
case; for example; it was zonciuded; "The classification made by

the eligibility regulation is neit-2r inherently suspect n: ' an
encroachment on a fundamental right." The court viewe. the
rule as reasonably releted to a legitimate state interest. A New
York state court decided that such a rule was valid even though
students had failed their senior year and were denied the ghence
to play football that year beczuse of a teachers' strike.”  The
iegitimate goals of s’ .pping red shirting and the preventic: f
retaining senior squads were found to be of greater value .han

Some states have rules which permit appesl to a committee

of the state athletic association if the eight-semester rule works
a hardship on students. In_ siuch insta .ces, decisions made by
the committese have withstood legal challenge, though the comi-
mittre has.. an_ obligation to show that its decision w
reasonabie. _State athletic associations, it must be remem-
bered; are piibli. entities and cannot rernd - decisions without
explaining the:i.

Rijles prohibiting participation in interscholastic competiti

when the student reaches the age of 19 also have been upheld:”"
Such rules serve to keep schools or parents froui holding back

students in their early school years so that they wculd be better
ablec to competée in high school sports.

~ Tourname:.:t vecisions. Athletic associations sometimes make
decisions rcgw.vding the eligibility of schools or players to partic-
ipate in post season !~irnaments. As might be evnected. these

8y
88



decisions are of great importance to pleyers, fans, and coaches.
Litigation challenging these association decisions has frequently
occurred, but few court challenges have resulted in a reversal

of the decisions. Several cases will illustrate this point.

A New Hampshire student claimed that he had been fouled

in a qualifying track meet and had therefore been unable to rur
in the state "Meet of Champions."” The state athletic asvociaticn,
however; ruled that he was ineligible to run because no referee
had been close enough to the alleged foul to sustain the stu-
dent's claim: The New Hampshire Supreme Court, on the day of
the race, ruled that the association had followed proper pro-
cedures and that Eﬁqu(}gﬁciﬁons of reet officials could not be the

subject of judicial review.
In other cases, courts have sustained the suspension of
students izéom competition for "conduct unbecoming an athlete"

(fighting) and have upheld iﬁéégorfeiture of games in cases

wheve ineligible players competed.“” A Florida association rule

Liiting the number of team membgrs participating in post season
play was struck down,; however: During the regular season,

teums had no limit on their size, while the tournament limit was
44 per team. The court held that this rule created two classes

of players and violated the equal protection rights of students
who were prevented from playing.

) Athletic team dress or grooming codes; while common in
almost every school district; have not always withstond legzi
challenge. A Seventh Circuit Court of Appeals case, discussed
in greater detail in Chapter 5, held that students have a
constitutional right to determine Jaair_length; except when the
length affects health and safety. High school wrestlers; for
~example, could not safely wrestle u -t . -8 hair. A Vermont
case n<'ed that longer hkair -~ & no. ﬂwayé—fsﬁ.ﬁﬁfé; gince
studentz ¢ d wear headbanc .i1 Some sports. In genearal,
coaches shouid enact grooming rules whick are -  _.onably related
to some heelth or safety consideration, rather than to wvaguely

stated expressions concerning tear identity o1 morale.
III. Sex Discrimination

- Wisconsin law prohibits sex discriminatioii in .thletics inso-
far as it is pionibited Ly the federal law against sex 7di§;c;rfijijii‘i§.:?
tion (Title IX of the Education Amendments of 1972).

Wiscousin Sr--ates, Section 118.135 states:

No person may be derded; on the basic of sex, the

~cportunity to participaie in iuterscholastic, intrz-

muyal or elub 7s§dfjt'sr6fff?eidi in a publiz schuul, as
provided in 20 U.S.C. § 1681 ei soq. (Title 1X).
No person may be 'denied; on tF. busis of sex,
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necessary facilities, eguvipment, instruction ~er

u.S.C. 1681 et seq.
Title 1X states:

No person in the United States shall, on the basis
of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination
under any education program orégxctivity receiving

federal financial assistance. . . .

Courts have reached varying conclusions with respect to

_the applicability of Title IX to educition programs (such as ele-

sientary and secondary athletics programs) which ¢i- not directly

receive federal moniii. Some courts have hLeld that an entire

institution is a "program" for purposes of Title IX's prohibition
against sex discrimination under "any program or activity receiv-
ing fedenl finoncial sassistangg,” if that instituticn receives
indirect ¢: ‘jon earmarked aid. Other courts have held thsat,

unless a particular program within an institution (such.as a
school's athletics program) directly receives or benefits frop

federal monies, that program is not regulated by Title IX."

Some Courts and commentators have read the Supreme Court's
decision in North Haven Board of Education v. Bell"" to rein-
force the latter "prograim-specific” interpretation ot Title IX.
Since the ‘Supreme Court recent]y agreed tc hear a case which
raised this questionn directly, the dispute may soc~

resolved:

are cecided on the basis of ‘We equal protection clauwe ¢t @

Many sex discrimination cases in the area of schoo! ati:
fourteenth amendment. It contains a general prohibition against
discrinination which is not dependent upon the receipt of federal
aid. Based on the fourieenth umendment, a federal court in
Colorado ruled that, even though there is no constitutional

requirement for schovls to provide any athletic program;

whetever oppe-t v ig,made available must be done on equal
terris for all Siuwwits.” A federal court in Wisconsinp reached

1.6 same .conclusion, as discussed on the next sectinn:
. Separate But Equal nthletics Programs:. In Wisconsin,
schools may provide 'separauie but equal” athletic programs.

This is not necessarily so in other states. Most notably, the
Sixth Circuit Court of Appeals modified the jseparate but egual”
soliiticn to sex discrimination in one case; " whiie in another
case, it invalidated an Ohio High School Atbletic Association rule
insofar as it 79rg§iﬁbﬁiﬁte§é giris from i -~ticipating on a boys team .

in any contact sport.®® In Morris v. Michigan State Board of
Educction, the Sixth Ciccuit CCurt of Appeals said that, even 1f
th- school provided a girls . tes , girls must be allowed to try




out for the boys team. However; it expii-‘tly iritea its judg-
ment to non contact sporis. In Yellow S;t..on. v. Oki: High
School Athletic Association; the court he | ‘=%t ihe ~thletic
association rule conflicigl with Title IX whi | ' ‘"pucposely pa:-

missive on this point."

_ In contrast, the situestion is very differeni “or .2 Seventh
Circuit and thus in Wiscor.sin. The controlling ¥.sio...iu Inter-
scholastic Athletic Association rule is fourd in ihe A:suciation's
Constitution, Article .I; Section G:

The Board of Control shall prohibit ali types of
interscholastic activity involving boys and girls
prescribed by state and federal law and (b) ag de-
termined by Board of Control interpretation of sich.
L.-law. -
~

This rule was challenged in 1978 in Leffel v. Wisconsin
Initer-scholustic Athlegg Association, a case before a Wisconsin
federal distriet court. The court did not find the rule uncon-
stitutional. However, on application, the court did decide that
female students could not be denied the opportunity to
participate in “a particular sport which is afforded to male
students. The court avoided full discussion of wheth- He

provision of "separszte but equs’" programs are a suffici

tion in such cases, but did not dics >w their use.

t

Wrere Leffel avoided the issuc of "separate but equal,” the

Sevggxth Circuit Court of Appeals recently met the issue hcad
. I

on:™" In 1981 the court ruled that schools which provide "sepa-
rate but equal” athietic programs for girls-and boys have met

both constitutional and statutory requirements. The plaintiff i
the case was an l1-year-old girl who wished to try cvt for the
It was shown through expert testimony in the casc inat Karen’
O'Connor was an extraordinary athlete who far outranked her
fellow . female atlietes at that age level. However, the court
case:

differences arise frgm the abilities of the team
members themselves.

Circuit Judge, revieweu the c(ase as foilows:

7
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In my opinion, the question whether the dis-
crimination is justified cannot depend entirely on

whether the girls program will offer Karen oppor-

tunities that xre equal in all respects to the
.advantages she .rouid gain from the higher level of
competitiol. in the boys program. The answer must
depend on whether it is permissible for the defen-

dants [the schuol system] to structure their athletic

programs by using sex as one criterion for eligi-

bility. _ If the classification is reasonable in
substantially all of its applications, I do not believe
that the general rule can be said to be uncon-
stitutional simply, because it appears arbitrary in an

individual case.

The Seventh Circuit Court of Appeals subsgguently ruled

that "separate but equal" programs are sufficient. ‘Determina-
tion of what is "equal" does not have to include the  extreme

cases of whether an extraordinary femsle is being treated equally
with boys while participating in the girls program. Therefore,
%g&fféﬁﬁif{éiﬁéﬁf of allowing girls to try out for boys teams
where teams in that sport are present for girls does not have to

be met. In fact; the Seventh Circuit Court in O'Connor v.
Board of Education of School District #23 directly stated that it

- Separate _Rules for Girls and oys Teams ir the Sname
Sport.  In 1977, a federal district court in_ Okiakoma and the
Sixth Circuit Court of App=2eis both ruled that impcsing different
rules on girls and boys in_ basketball did not violate Jederal
statutes or the federal Constitution. Tkhk: Sixth Circuit Couri of

Appeals justified the decision and the ».'e on the "distinet dif-
féi‘éi‘i’cé‘iéﬁ physical characteristiecs and capabilitics betwien: the
sexes."

In the Sixth Circuit ccse, the ricintifd eclaied that the

difference in basketball rules for girls and boys denied her

equal protection because it disadvantaged her in c-mpeting for
college scholarships. College women's teams Diay by standard
rules. The court answered this claim by seying tha' the equal
protection clause of the fourteenth amendment "requires equal
treatment of persons subject *o a state's laws: disparate
treatment, or disadvantage, with respect to women from some

other sigte, fails to present a ciaim under the equal protection
clause.” .

In sharp disugreement with theggz two cas2s ‘s a ruling by a

federal district court in Arkarsas. = The court decided thal
different rules for girls and boys tasketball did devrive girls cf

equal protection: Yhe ruliug wss pased on what the court saw

Ui
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as insufficient justification by the athletic association for the
disparity in the rules:. No physiological justification could be
shown and therefore, the association was left with "tradition,"
which could not justify the disparity.

IV. Clubs and Nonathletic Organizations

~ Just as no constitutional right to participate inzr sports ex-
ists, courts have not recognized any legal right to membership
in school clubs or nonathletic organizations. Claims that club
memberships are protected rights or property interests have
been consistently rejected. A district court in Wisconsin held
that a student refused admittance into the National Hbﬁbrgébcgt?
had not suffered any injury to his constituti- ..’ ~ights. ™~ The
court ruled that since no fundamental intc -- was at stake
school officials did not have to ’ctj’mp’p’i with .- ; ~ocedural due
process guarantees of Goss v. Lopez.

A ‘urther illustration of the judicial system's reaction 48
" such attempts <can be found in Pernstein v. Menerd.

Bernstein was demoted in the s~hool band for ftailing to accom-
pany the band o%u a required irip. Bernstein sued in federai
district court seeking to_ regain his former position as "first
trumpeter,” alleging a lack of due process in the diggiplinary

action. The suit was termed "vexatious and frivolous" = by the
presidinig judge and was summarily dismissed. Other attempts to

extend Goss to school clubs and athletics have met with similar

fates.

The courts have =ziso held that certain secret and/or
undemocratic societies may -be banned altogether fror schools.
The United States Supreme Court upheld a Mississippi Statute
which prohibited Greek letter fraternities and societies from the
state's educetional institutions (including universities).
Efforts to prolibit such organizations in_secondary schoois have
been undertaker in twenty-six,states. These actions have been

Only in Missourighas the state
been drnied the ability to ban such sceizties. .A statute
covering such organizations does not exist in Wisconsin. Indi-
vidual school systems could; however; impose restrictions on
membership in those types of organizations.

V. Summary.

- As a general rule, « :rts have been less likely !o interfere
with school policies related to activities than to those areas more
centrally related to the educ&tional mission of schools. While it
is clear that schools must be seusitive to issues of sex
discriminatitn in athletics ~nd activities, r ) court has held that
schools cannot develop re2asonghie rules egarding pariicipation
in activities, or that there is a constitv'l .aal »ight te participate
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in sports. Schools or athletic associations; then, cun p:omalgate
rules covering guestions of eligibility, post season piay, and
removal from a, sports team Such rules, of course, must be

made with reference to written rules. Such ruies should be
b ad on conSIderatmns related to student heaith, safety; .o

§u 1w:  desired goJebnmental purpose such as preventing

cruiting. Rules related to improving team morale; or other

'y stated rationales which coaches might devise, are less

‘» withstand legal challenge.
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CHAPTER 7

COMPULSORY ATTENDANCE

—_AND THEY KEEP)[|
U TELLING ME THAT
 SHOPPING 15 A |
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1. For what reasons may a child be excused from
compulsory school attendance?

2. What constitutes a private school for purposes
of the statute requiring children to attend
public or private schools?
as an alternative to public or private school
education?

4, How may a school penalize a child for truancy?

5. May a pupil be denied credit’ for a course
solely because of the pupil's unexcused
absences from school?

6. When may children be charged tuition to attend

public school?

7. Do all children have to be immunized before

they will be permitted to attend school?
8. Majﬁféfn{lﬁj students or married students be
excluded from school?

I. Statutory Requirement of Compulsory Attendance:

] Wii?i’iéiii'é compulsory school attendence statute; Wisconsin
Statute 118:15; requires all children between the ages of 6
and 18 "to attend school regularly during the full period and
hours that the public or private school in which the child should
be enrolled is in session until the end of the school term;
quarter _or semester of ;the school year in which the child be-
comes 18 years of age." The state legislature has made it clear
that children with 7éX’C’,ép’,ti’o’ii§ educational needs are covered by
the requirements of this law.” The compulsory school attendance

misdemeanor punishable by a fine and/or imprisonment. There
are, however, several exceptions to the compulsory attendance
requiremnient; these are discussed later in this section.

Alternatives to Traditional Public Education. The Wisconsin
compulsory school attendance law provides a number of alterna-
tives to traditional public education. One such alternative is
attendance at a vocational, technical, and adult education school
(VTAE). ) - 4} 2
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Upon the child's request of the school board and
with the written approval of the child's parent or
guardian, any child who is 16 years .of age or over
may attend, in lieu of high school or on a part-time

basis, ‘@ vocational, technical; and adult education
school.

The cost of the pupil's education at the VTAE is to be paid by

the pupil's home school district. The cost to the home schoo!
tation; board, and lodging expenses

district may include transpo

as well as tuition and fees." The VTAE must provide the pupil

with courses for which credit will be given to meet high school
graduation requirements.” Some VTAE_schools,_ unfortunately;

their mission is to serve older students. Some school districts

decline to approve the transfer.

do not design programs for high school students, arguing that

. & second alternative permitted under the compulsory school
attendance law involves the modification of a pupil's program or

curriculum. A pupil's parent or guardian (or the pupil if the

parent or guardian is notified) may request a program or curri-

culum modification. _Permissible modifications inelude; but are
not limited to, the following:

1. Modifications within the child's current

2. A school work training or work study
program.

3. Enrollment in any alternative public scheol or
program located in the school district in which

the child resides:

4. Enrollment in any nonsectarian private school

or program located outside the “school district

in which the child resides, which complies with
the requirements of 42 U.S.C. 2000d. [This
is Title VI, which prohibits discrimination on

grounds of race; color, or. national origin
under any program or activity receiving

federal financial assistance.] Enrollment of a

child under this subdivision shall be pursuant
to a contractual agreement which provides for
the payment of the child's tuition by the
school district. '

5. Home-bound study, including nonsectarian
correspondence courses or other courses of

study approved by the school board or




v

nonsectarian tutoring provia i by the school
in which the child is -enrolled:

6. Enrollment in any public educational program
located outside the school district in which the
child ‘resides.

~ The law does not require a school board to grant a request
for a program or curriculum modification but; if a child's parent
or guardian is not satisfied with a decision made in response to
‘a modification request, he or she may request that the school
board review the decision and render their final determination in
writing.' It is possible that the parent or guardian could obtain
limited review of the;board's final decision in circuit court on a
writ _of certiorari. Therefore, the school board should
articulate a clear rationale, including underlying policy
considerations; for any negative decision. Also, the "exhuastion
of administrative remedies" doctrine would, in most cases,
require school board review to be sought prior to resorting to
judicial review .~ Curriculum modifications must be considered
before a child may be prosecuted for truancy and before a
child's p’é'séiité may be prosecuted for failure to send their child
to school.

Constitution to require a third alterrﬁfivemtowt;‘ggijt}gnai _school
education--private school instruction.” In Wisconsin, private
school education is expressly recognized in the compulsory

The Supreme Court of the United States has interpreted the

attendance statute as an alternative to public education:

There is currently a void in Wisconsin iuw with respect to what

will be considered a "private school" for purposes _of the
compulsory attendance statute. Iniét983 the Wisconsin Supreme

Court ruled, in State v. Popanz,”“ that the phrase '"private
school" as used 1In_ the compulsory attendance law is -

impermissibly vague. Consequently; the court held _that until

the state. legislature or the Department of Pubiic Instruction

satisfactorily defines what is a "public school;" any prosecution

under the compulsory school attendance law involving attendance
at private schools would be unconstitutional. Until private
schools are properly defined; any person can probably avoid a
conviction for failure to send a child to_school by claiming that
the child attends a private school. It is unlikely that the
legislature and the Department of Public Instruction will allow

A related alternative provided by Wisconsin law is commonly
called "home instruction." The compulsory school attendance law
provides the following: ’

Instruction during the required period elsewhere

than at school may be substituted for school
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attendance. Such instruction must be approved by
the state superintendent as substantially equivalent

to instruction given to children of like ages in the
public 1§ private schools where such children

_ Case law in the area of home instruction in Wisconsin, as
well as in the rest of the United States; seems to indicate that
the substantial equivalency requirement of the home instruction
alternative will not be heid to be too vague to be enforceable.
A parent may be entitled :to seek judicial review of a state
superintendent ,dfeciq‘gn ‘denying approval of a proposed home,
instruction program. = Once the superintendent has decided, or
a final determination on appeal has been made that a program of

home instruction is not "substantially equivalent” to regular

school instruction, a parent who continues to keep a child at

home may be prosecuted under the compulsory attendarice laws.

The final{ alternative to traditional public education provided

‘for by Wisconsin law is designed to meet the special needs of
exceptional children. Children with exceptional - educaticnal
needs may fulfill th: requirements of. the compulsory school

attendance law by attendance in ™"special education programs

operated by a school district; county handicapped children's
board, board of control of a cooperative educational service
agency, state or caunty residential facility or private special
education service:." It should be noted that any alternative

provided under this section must comply with relevant state and
federal laws requiring equal educational opportunity for

exceptional children. These laws are discussed in Chapter 9.

legisiature and the federal courts have carved out several
exceptions to the compulsory attendance statute. A narrow

Exceptions to Compulsory School Attendance. The state

exception was created by the United States Supreme Court_for

Amish youth _under the free exercise clause of the first

amendment. = In addition to the Constitutional exceptiqn; the

state legislature has recognized several other special
circumstances which warrant exemption from the compulsory
attendance statute. - :

_In 1972 the United States Supreme Court held in Wisconsin

v. Yoder ° that enforcing Wisconsin's compulsory attendance

statute against Amish parents violated the free exercise clause of

the first amendment. The Supreme Court recognized that the
state indeed has a compelling interest in eduecating its youth.

Nevertheless, in the special circumstances presented by the

Yoder case the Court found that the state's interest was
outweighed by the parents' interest in the free exercise «f their

religion. The Yoder decision established criteria for a

religious-based exception to compulsory attendance ‘laws Wwhich

10y
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are sufficiently stringent to preclude almost . religious group
other than the Amish from qualifying for tlL:. exception.
- following factors seem to be critical to the Court's decision:

1.

States. = The- history of the Amish as an
identifiable religious sect with an established
dogma and a community of believers or
adherents to that dogma seems to be essential
to the Court. The implication is strong that
less "traditional" religions are not eligible for
the exception. :

The nature of the belief. The Supreme Court
made it clear in Yoder that only "religious"
and not personal, philosophical. or ideological
beliefs are protected by the free exercise
clause of the first amendment. "A way of life,
however virtuous or admirable, may not be
interposed as a barrier to reasonable state

must- be rooted in religious belief." Thus

only if the religion itself has a tenet which is
violated or endangered by the compuisory

attendance law will this type of exception be
made.

The interrelationship between the Treligious

belief and the daily mode of lving. An ab-
stract religious belief which conflicts with the

compulsory attendance statute is not sufficient

to avoid enforcement of the statute on religious
grounds. In Yoder; the Amish argued that
their way.of life was dictated by their religion

and endangered by the secular education of
their children. = The fact that the Amish were
lives carried great weight with the_ Court.
The Court accepted the argument that the
exposure of Amish adolescents to secondary
school '"substantially interferfed] with the
religious development of the Amish child and
his integration into the, way of life of the

Amish faith community."

The self-sufficiency of the Amish. Preparing

youth for gainfui employinent and for ,

ERP
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participation in the society are major purposes
of compulsory attendance laws: ~In Yoder the
Court noted that the Amish are largely
independent of the rest of society. They are

exempt from Social Security Act taxes because

they do not accept Social Security benefits.
Their communities are self-sufficient; operating
without government support. The Amish
communities are primarily agrarian; = the
training that the youth need to participate in
the government and maintenance of the Amish 2

community can be effectively provided by that
community. In short; the Court found that

the purposes of the compulsory attendance
statute were adequately served by the infor-
mal, socidl, and vocational training provided
by the Amish community.
.~ In Yoder the Supreme Court found that the free exercise
interests of the Amish outweighed the state's interest in

requiring school attendance of Amish youth beyond ‘the eighth
grade. It is; however, unlikely that many, if any,; other

religious groups could meet the criteria established in Yoder for

religious exemption from compulsory attendance laws.

~ There is every indication that the Yoder ‘standards . will be
narrowly applied; as_the United States Supreme Court intended.
In 1978 the Wisconsin Supreme Court ruled that parents could
not avoid the requirements of Wisconsin's compulsory attendance
statute by claiming that the public “school curriculum violated

their "religious" beliefs regarding white supremacy, capitalism,
and humanism. =The court viewed these beliefs as "ideological or
phiiééiﬂﬁl}i&‘él beliefs rather than funcamentally religious
beliefs. " - =

-

In addition to the constitutionally required religious excep-

tion, the state legislature has recognized the following four

exceptions to the compulsory school attendance statute:

1. High school graduation. Any child who is
under 18 years of age but who has graduated
from high school % exempted from compulsory

school attendance:

child who is 16 or oldex but who has not grad-

5. Limited exception for children ovér 16. A

uated, must, upon requeést; be excused from
school attendance in Wiéé’o’n’ﬁih’ as follows:

Upon the child's request and with the written

approval of the child's parent or guardian,
. [
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any child who is 16 years of age or over shall

be excused by the school board. from school

attendance: A child who is excused from

be informed by the schoul board of the avail--

ability of programs within the vocational,
technical, and adult education system and of
the child's right to be readmitted to school
upon request. The school board may specify
when the child will be excused or readmitfed

In other words; a 16 year old may drop out of
school if the parent or guardian consents in
writing. This compromise }ir’o’visi’o’n was nec-

-essary to secure the passage of the uniform

age 18 requirement for compulsory school
attendance. ¢

Good cause. Section S 118.15(3)(b) of Wis-
consin's _compulsory attendance law provides
that a child of any age -may be excused from

school attendance for "good cause." Unlike
the exemption. for children 16 and older; the
provision gives the school board discretion

over whether or not to excuse the child,

requires the excuse to be based on good

cause, and limits the duration of the excuse to
one year (although the statute does not

prohibit a child from being -excused more than

once). Both this provision and the provision

for children 16 and older require the written

approval of:a parent or guardian.

to any absence from attendance acceptable to

the board (or; by delegation; the school

for under Wisconsin Statutes 118.15. This
is a catch-all proyvision vesting broad
discretion in the school board,  subject to
parental consent.  Although- we are not
accustomeg to thinking of them as such, deer
hunting; ®amily vacations; death in the family,
and so forth; can be good cause excuses. In
these situations,; parental consent is typically
provided after the fact by a parent's note
explaining the reason for the absence. School
boards must establish a written attendance

- administrator) which is not éi%ﬁééél&i,pi‘ﬁﬁdéd

policy specifying - ébbégtébl’ezzreasons for good

cause absences from school.
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Good cause for an excuse under this provision

may not be based upon the child's exceptional

educational needs. While an excuse for good

cause must be in writing and must state the

time period for which it is effective, the

statute does not seem to require that the

reason for the excuse be recorded. However,

a statement of reasons is advisable for long

teim excuses, particularly those which are for

uniusual reasons, since a parent may later seek

to revoke consent andichallenge the excuse as

arbitrary and capricious. Contemporary

statements of the -rationale generally are
accorded more weight than® after-the-fact

explanations offered once litigation has
commenced.

School bbggcjgf may find the excuses- for good

cause or those for children 16 or older to be

attractive salternatives to expulsion. _First; a

child may be excused from school only if the

child's parent or guardian and the school

board agree. Consequently the excuse process

does not require the formal notice; hearing,

and appeal procedures which are required for

expulsion. Second, a school board. probably

has some obligation to provigle for the educa-

" tion of an expelled student; while it has no
similar obligation to children who have been
excused from school attendance. Caution is in
order for dJsmplmary removals under the good
cause provision; however, since under the rule
.of e]usdem generis (that is, a specific statute
controls in case of conflict with one of general
applicatior §1t may be argued that Wisconsin
Statutes- % 120.13¢1)(b) and (¢) provide the
,exr'luswe means for removmg dlsruptlve stu-

smn Therefore, districts which are deter-

would be well ldwsed to 1nclude, m the parent

consent form, a statement to the effect that
the parent has’ beexgérowded with a copy of

Wisconsin Statutes 120.13(1)(b) and (c),
understands the rights accorded, and freely.
waives them. It would also be advisable for

the student to.sign this form. Many school

districts' long standing practices to the
contrary are not necessarily lawful.

195
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The eXxcuse process may also be an attractive

option for  students who might otherwise risk -

prosecution for truancy. . At the school's dis-

cretion, & child who. would othermse be truant

may be excused from attendance; thus avoidirg

the legal and social lmphcatxons of truancy.

Again, words of caution are in order. :Ex-

cusing from attendance a student who -habit-

ually violates compulsory attenaﬁnce laws can

be argqued to be contrary to the’ manifest

intentiop of the legislature. Suth excuses are

subject to charges of arbitrariness -or .

capriciousness and abuse of discretion:

Where merpbers of particular social classes ar
racial groupe have been disproportionately

subjected o ‘exclusionary . @isﬁciipihne, : courts
tory _ violations. School hoards. should * be
.careful to ensure that minorities are ‘not
disproportionately -- excused from school
attendance B . i

~
o

4. Physical or mental condition. A school board
may excuse a child from school attendance if
the child is temporarily not in proper physical
or mental condition to attend school or a
special education program but the child can be
expected to return to school or the program
once he or she is better. The school attend- .
ance officer ;_ni.ghtrequire 4 statement from the
physician, dentist, chiropractor, gptometrist,

conditlon. An excuse under thls previsicn .

must be in writing and it must state the_ time

period fer which the excuse is valid. SuCh an

but there is no restnctmn % the number of
times a child can be excused
Y

Am,,m,,,,,,,,w, ,W,,,,,,., Pr ; As discussed in the

oxr e T T e TTe Tt _ T e T T

ment interests in the free exercise of their religion outweigh the
state's interest in the education of all children. _In addition,

Wisconsin law provides certain accommodatione for religious
practices. The compulsory schcol attendance statute expressly

excepts relgicus holidays,.from the days which children are
required to attend school. Wisconsin also has a released time.

for religious mstructmn statute® which requires schocl boards
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enrolled in the school district are absent fromg school an

to ' permit pupils, with written permissionr of a parent or
guardian, to be absent from schaol for one to thrée hours per

week to obtain religious instruction outside the school during the

required school period: The school board decides for what time

periods the children may be absent from school for this purpose.
A school board may deny a child the privilege of released time if

_ the child fails to attend religious instruction after requesting the

" privilege. The school district is not responsible for the

bt [l o

transportation of children between school and the place o

religious instructiorl, and the statute releases the school district
from all liability for a pupil who is absent from school under the,
released time provision. ‘ oz :
1I. Truancy and Parental Violations of .the Compuisory School '
Attendance Law. ~ _ - S

Wisconsiri Statute § 118.16 provides for the enforceiment of

compulsory school attendance. Under the statute; "truancy” is
defined as "any absence of part or all of one or more days from
school duririg which the school -attendance officer, principal, or
teacher has not been notified of the legal cause of such absence
by the parent or guardian~of the absent pupil; and also means

intermittent attendancg carried gn for the purpose of defeating
the intent of Section § 118.15." Thus, "truancy" Thcludes the
occasional  class cutter ‘as well as the student who *is abgent
without exXcuse for one or more days. _School boards must

establish a written attendance policy specifying the reasodns for
which pupils may be absent from public school. Copies of the
attendance policy should be disseminated to each pupil enrolled

in the district's public schools #nd must be made ﬁgréilable upon
request. '

" All teachers in Wisconsin are required by law,go record the
daily attendance of all pupils under their charge.”” The 'school
attendance officer has the duty to "determine daily which pupils

whether that absence is excused under Section. gﬁiié;ﬁ;"

The attendance officer must notify the parent or “guardian of the
child's truancy and direct the parent or guardian either to

return the child to school by the next school day or to provide

an "excuse" for ‘the child's absence. The "excuse" provided by
the parent is more properly viewed as an _explanation of the
reason for absence since the decision as to whether or not the
absence will be excused for school attendance enforceinent

_ purposes rests with the school district.

Schapl Enforcement of Compulsory Attendance. _Wisconsin
Statute 118.16 expressly prohibits the public school from
denying a pupil credit in a course or subject _solely because of
the pupil's unexcused absences from school. .The statute allows

school boards to establish policies which utilize detention as a

19;
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deterrent to truancy:S’ Beyond these two provisions, the law is
silent on what method schools may use to punish truancy.
Typical deterrents in addition to detention and denial of credit
include automatic grade reduction and _suspension fnllowed by"
expulsion. The last two are probably not permissible in
Wisconsin. This is so because compulsory attendance is a penal
statute’ providing for legal sanctions against violators. In-f;;égaﬁl
terms; penal statutes are to be strictly construed in ac¢cordance
with their terms. Punishment other than as expressly provided
for in §iiéh,stiitiité§ will_rarely be sanctioned on review by the
courts. In April 1983, a bill was introduced in the State
Senate to amend the school attendance enforcement statute to
permit grade reductions and cregit denials because of a pupil's

Judicial Enforcement of Compulsory Attendance. A child

who {5 habitual]ly truant from school may be proceeded against in

juvenile court.”” A parent or guardian who fails to send his or

her child to school as required by law may be prosecuted in cir-

cuit court and fined from $5 to $50 or imprisoned up to three
months or both.” The institution of proceedings against a child

in juvenile court for habitual truancy does not preclude con-

_current prosecution of the 7é§§id‘s parent. or guardian for failure

An action against the parent or

o send the child to school.

. guardian® will be dismissed upon :proof that the ‘child's dis-

obedience precluded the parent or guardian's compliance with the

- law. Upon such proof, the child will begreferred to the juvenile

" court if that has not been done already:

While it is clear that a child or his or her parent may be

_ punished for the child's truancy, a very important -aspect. of

' Wisconsin law is that the initial burden is on the schools to

remedy the truancy problem. Before a child may be referred to
the juvenile court for habitual truancy and before a parent or
guardian may be prosecuted for violation of the compulsory
school attendance law, the school must-take affirmative steps to .
investigate and remedy the cause of the child's truancy. Within
one vear prior to the institution of any judicial proceedings,

appropriate school personnel must: ‘ .

o

}; meet or try to meet with the child's parent or

- 7 guardian to discuss the child's truancy;

2. provide the child with an opportunity for’
educational counseling to determine whether a
change in the child's curriculum would resolve
the truancy and, if so, consider curriculum -
modification; - -

3. evaluate the child to determine whether
learning problems may be a cause of  the
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truancy and, if so, take steps to overcome the

learning problems; and

4. conduct an evaluation to determine if social
problems may be a cause of the truancy and,
if so, take apprppriate action or make appro--
priate referrals. :

"By its terms, the statute suggests that these ~four
conditions preceeding truancy prosecution or_ juvenile court

referral are absolute; This does not mean that parents or

students may avoid court action by refusing to participate in or

‘make themselves available for such _activities. Although no

appellate decislon has reached this issue; geveral unreported

circuit court decisions have concluded that an. absolute
requirement for completion of the four conditions woiild work an

absurd result and frustrate the purposes of the statute in such
situations: Otherwise, the uncooperative parent or student
could veto his or her own prosecution by simply refusing to
participate in meetings and evaluations. Therefore, these courts
have held it is sufficient compliance with the statutory conditions
before prosecution when the district makes a good faith effort to
arrange for the requisite meetings and evaluations. but is
thwarted by actions of the parents or student. In order to
demonstrate such good faith efforts, districts are ‘advised to
notify the parents in writing of the need to explore the four
areas outlined above (explaining each) and specifying a time and
place for any meetings: The letter should place the burden on
the parent for making schedule changes, and a_ log of missed
appointments should bLe maintained. Several attempts of this

nature are advisable so that a clear track record is established
before referral. .

iii. Free Education for Resident Students '

The Constitution.of the State of Wisconsin requires district

schools to be "free and without charge for tuition to allghildren
between the ages of 4 and 20" residing in the district.” Both

this provision and the Wisconsin Statute gghoing the consti-

tutional requirement of free public education”  are silent on the

question of what constitutes residency entitling a child to a free
education. The Wisconsin Attorney General has said that as

" goon as a family moves into a school district with the intention of

making it ;bhéii' home they acquire a residence there for school

purposes.

Statiites entitling residents of school districts . to free public

"~

education are generally construed broadly, evidencing the state's
intention to provide all children within its borders the oppor-
tunity for a free education. In summarizing case law in the

area, American Jurisprudence states:
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" Residence entitling an infant to school privileges is

distinguished from domicile or the technical and

narrow use of the term "residence" for the purpose

of suffrage or other like purposes,f and is con-

strued in a hberal sense as meaning to live in or be
an - inhabitant of a school district, the purpose
being not to debar from school pr:vﬁeges any child
of school age found within the school district under

the care, custody, zﬁ" control of a resident thereof.

[E€itations omitted: ]

In accordance with a preference for a: liberal definition of

residency, the Attorney General of Wisconsin has said that
school-age children, located in a school district for the primary
purpose of making their home in the district while their parent
is working there; are to be regarded as residents of the school

district for school purposes. This is so even if the famﬂy has

intends tqz return home when the parent's work has been
completed. Similarly; the Wisconsin Department of Public
Instruction considers the. éhildréii of 'mi’gf@; _workers_ to_ be

free public educatmn_m the distnct

In practlce, the issie of residency is rarely raised in the
case of entire families moving from one district to another; the
common gquestion arises when children are living in a district
without parents or legal guardian. The law_on the subject was
settled: in Wisconsin b% the early case of State ex rel School
District #1 v. Thayer - which adopted the liberal, so called
TNew Hampshire" rule of school residence for tuition purposes,
Thayer involved a young mother who had been abandoned by her
husgand Although she was able to find work as a teacher in’
Milwaukee, she was unable to maintain a home and support her
children on her meager salary so she sent her children off to
live with a: friend in Waukesha. The Waukesha district,
however, refused ‘the youngsters' admission absent tutition
payment, claiming their legal residence remained that of the

mother. In ruling in favor of the children, the court observed

that by establishing the district schools, the legislature sought

to achieve universal education of the state's youth. Adoption of

strict legal residence as the standard for school admission would

for legitimate reasons. Thus,; the court found that "simple

residence"” was sufficient for admission provided that children

were not sent away from home simply out of preference for one

school over another. The court observed that this condition was

necessary lest a disincentive be created for communities which

- would otherwise. maintain "superior schools of high order,"
apparently fearing that a wholely unfettered residence rule would

1iy
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result in a burdensome influx of unaccompanied chil'ren seeking

better schools. Thus, under the Thayer rule, a child
unaccompanied by parent or guardian is a resident for school
purpeoses if:

1. the child is actuslly living in'the distriet €i.e.
bed and board), and i '

2. the child is present in the district for a
primary purpose other than to attend school in
that district.

Thayer remains the law in Wisconsin:
] 1982 the United States Supreme Court, in Plyler V.
Doe,*° ruled unconstitutional a Texas statute prohibiting the use
of state funds to educate undocumented alien school age children

anid authorizing school districts t6 deny such children enrollment
in the district's public schools. Based on this statute, the State

of Texas had refused to reimburse local school boards for the
education of illegal alien children and local school boards had
charged these children tuition as a prerequisite to enrollment in
their schools. :

. The Supreme Court, finding that the equal protection clause
of the fourteenth amendment eapplies to illegal aliens, held that

no substantial state interest was furthered by the Texas policy
denying "a discrete group of innocent children the free public

jec;uggtfipnfzigﬁéif it offers to other children resident within its
borders." The Court specifically rejected the state's claim
that its interest in the "preservation of the state's limited
resources for the education of its lawful residents" was a

sufficient justification for the disparate _ treatment of illegal
aliens. In addition, the Court found that the Texas statute

could not be justified as a means for mitigating the potentially
harsh economic effects of illegal immigration, since the state
could utilize more effective methods to deter ‘such  immigration.
Texas has since adopted a statute requiring district residence
for admission and defining residence in terms of the "simple
residence" rule_of Tha’z'jer;  This statute was upheld by the
United States Supreme Court against challenges by the same

interests as were presert in the earlier Plyler case.
district's facilities are adequate. = The school board must make
a written agreement with the nonresident pupil's parents for the

A school board may admit gonresident pupils if the school

payment of tuition before the child will be admitted to school in
the district. The parents are reétiéiiéibléag’drfthéir nonresident

child's transportation to and from school. ~ _The amount to¢_be
charged for tuition must be cgnpijtéd, according fo the method
described in Wisconsin Statute 121.82. The Wisconsin Statutes
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permit tuition to be waived in certain cases, such as where the
nonresident pupil's parent or guardian establishes residence in
the schogl district within a specified time after the child is
enrolled,”  or when a resident pupil's parents move out of the
school district during the second semester of the school year in
which case tg'itib'iL may be waived only for the remainder of that
school year. Tuition may also be waived for stjudegés who
attain _senior status before moving out of the district.”™ The
State Department of Public Instruction interprets senior status as
occuring upon completion of 11th grade studies. Thus, a
student who moves in the summer months after finishing 1ith

grade has attained senior status and may finish school without
tuition. Under certain circumstances specified by statute, a

nonresident pupil's tuition ggight be paid by the school district
in which the child resides,”” by the county in which the child's
parents reside, or by the state. 4

‘The Milwaukee School System is regulated by a separate set

of statutes from those which apply to the rest of the state.
However, the provisions for free public' education and for the

admission of nonresident students are substantially the same for

Milwaukee as for the rest of Wisconsin.

IV. Immunization

Courts typically uphold state statutes which require

immunization of pupils as a prerequisite of school attendance. A

parent may be subject to prosecution under compulsory
attendance laws for failure to send his or her child to school if
the school declines to admit the child because of the parent's
refusal to allow the child to be immunized. Wisconsin law is

unusual in that it provides a virtually unlimited exemption from

its requirement of immunization. - The state must waive the

immunization requirement if an adult student or a minor student's
parent or guardian objects to immunizgiion "for reasons of
health; religion, or personal conviction." Children who have
not been immunized for a particular disease may be excluded
school or in a municipality in which the school is located.

Within 30 school days after being admitted to school, a stu-
dent must present written evidence of receipt of the épgg@pﬁate
immunizations; or a written waiver of immunization.”~ The
school board may exclude a first time gdmittee from school for
failure to comply with this rétﬁjiréiiié?é. In addition, the state
may impose a fine for noncompliance. -

V. Married Students and Pregnant Students

_ The majority of courts today hold that students cannot be

excluded from school or from extracurricular activities because



they are married. The Wisconsin compulsory school attendance

statute expressly prohibits compelling a pregnant girl to

withdraw from her regular education program.
VI. Summary.

There is no more frustrating area for school personnel to

address than repeated truancy. In part, this is due to
conflicting values present in schools regarding-students who do

not attend. Because these students are sometimes disruptiv:
when

unexcused school absences and to characterize the truant
student as a troublemaker not interested in the educational

they are present; there is a_ tendency 'to overlook

process. At the same time; the Wisconsin Statute on_ truancy

focuses on the school as the source of truancy,; asking the
school to demonstrate that it is not the cause by failing to meet
the student's needs: Truancy; then, leads to much blaming and
finger pointing, with insufficient discussion about the ways in

which schools should address the problem. -

' It is clear that schools can address the problems of truancy
and dropping out; though nqt; without devoting staff time and

other resources to the effort: Some Wisconsin school districts
aiready have successful programs which are aimed at students

most likgly to leave. school; _either permanently or for shorter
periods: Other schools seek to readmit students who have left
and discovered that life "on - the outside" is not what they
imagined it would be. In all of these successful programs and
efforts; truancy is seen as a Symptom, rather than as the
problem itself. .

There is no pat cure for truancy.. Both district attorneys
and courts have heavy caseloads and limited staff; they rightly
place more importance on cases such as rape, murder, and armed

robbery than on complaints of truancy. However, early

communication between the school, prosecutors, and judges can
sensitize ‘these parties to the problem and can resuit ‘in
coordinated programs where alternative avenues are explored

before the problem cases arise. A model program was
established in LaCrosse as a result of such efforts at early

communication. There, the court has appointed a lay panel

composed of persons from various community, school, and related

organizations. The panel hears initial truancy cases, determines
causes, and defines a prescription for correcting the problem.
This relieves the D.A. and courts of involvement in each case
that comes up. However, if the truant fails to follow through on
the panel's program, the courts and D.A. agree to prompt and
complete action on the referral. In sum, school systems must
decide to systematically address the question, or face the

prospect that chronic truancy will continue.
1ig
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CHAPTER 8
EQUAL EDUCATIONAL OPPORTUNITY
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1. What implications does the fourteenth amend-
ment equal protection clause have for public
school education? :

2. What protections do students have under
federal and state civil rights legislation?

3. How are educationally deprived children served
: under Chapter 1 of the Consolidation and
Improvement Act of 1981?

4. What services must school districts provide for
children with limited -English proficiency?

equalization of per pupil expenditures at-the
district level? :

- any materials or activities?

students pass a minimal competency test in

‘order to receive a high school diploma?

7. May school boards impose a requirement that

In iiéf.i?i in the case Brown V. Education of
" Topeka,” the United States Supreme Court heid that Intentional
racial segregation in the public schools violated the equal pro-

tection clause of the fourteenth amendment. In subsequent cases

the Supreme Court ruled that a - finding of intentional

discrimination could be based on the actions of state officials
(including schod) officials) where the purpose and effect of those

included as a topi in this book (primarily .because findings of
intentional segregation and remedies imposed to eliminate
segregation are district specific), an awareness of several of the

actions was to }wrease segregation. While desegregation is not

key concepts of Brown and subsequent. cases is essential to an

understanding of "what the law requires of school districts.
. The notion of what constitutes Mntentiénal discrimination”
has been fairly well defined in the desegregation cases. Since

Brown, a variety of educational policles and practices once con-

sidered to be beyond judicial review (e:.g.; -transfer policies, at-

tendarice zoning, tracking and ability grouping) have been chal-
lenged as discriminatory under the fourteenth amendment. The

general rule emerging from these cases is that these policies and

practices may violate the equal protection clause if they are
accomplished with the purpose and effect of increasing segre-

gatiop or discriminating against students on the basis of their
race. Thus, while the establishment of competency testing

Jod |
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programs; ability ' grouping and tracking procedures, and

attendance zones are still within the discretion of school
officials; none of these policies and practices “may be instituted-

with the purpose and effect of discriminating against minority

students. -

The "equality of educational opportunity” concept; first de-

veloped in Brown, has served as the basis for both federgl and

state legislation. Title VI of the Civil Rights Act of 1964° pro-
-hibits discrimination on the basis of race, color, or national
origin in; among other things, educational programs . receiving
federal financial gssistagce. - Title IX of the ' Educationg
Amendments of 1972>.and § 504 of the Rehabilitation Act of 1973

prohibit discrimination based on gender and handicap;

respectively, in programs receiving federal ‘assistange. In
Wisconsin, discrimination against pupils is prohibited by §.118:13"

of the Wisconsin Statutes which provides in part that

in admission to any public school or in obtaining the ad-
vantages, privileges, and courses of study of such

no person may be excluded from or discriminated against

public scheol on account of sex, race, religion, physical

condition, developmental disability . . . or national
origin.

The above listed federal and state legislation prohibits vari-

ous types of discrimination in public schools: The implications”
of much of this legislation jand relevant case law are discussed
elsewhere in this sourcebook. In this chapter; the provisions of
Chapter 1 of the Education Consolidation and Improvement Act,
the Bilingual Education Act and Wisconsin's Bilingual-Bicultural
Education Law are discussed in some . detail. These laws
establish requirements for the provision of services to particular
target groups and provide ‘ school districts _with financial
assistance in implementing these requirements. The implications
of the equal educational opportunity requirement of the
fourteenth amendment, state and federal laws; and relevant case
law for systems of school finance; school fees, and minimal

campetency testing are also discussed:
I. F jal Assistance To Meet the Special Educational
Needs of Disadvantaged Children.

R _ 76 o i o ,
~_ Title 1 of the Elementary and Secondary Education Act was
enacted in 1965. Its objective is to . S

provide financial assistance . . . to local educational
agencies serving areas Wwith. concentrations of children
from low-inzome families to expand and iimprove their
educational programs by various means (including
preschool programs) which contribute particularly to’

11
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méeting the specigl education needs of educationally

deprived children.

In recognition of the special ®ducational needs of children of
certain migrant parents, of Indian children;_ and of handicapped,

delinquent, and neglected children, Congress amended the law to
provide 7fip§ji§i§fiﬂé§§i§j§ﬁ§é "to help meet the special educational
needs of such children."" 'n 1981, Congress enacted a revised
version of Title I as part of the Education Consolidation and Im-

provement Act of 1981.. Its "Declaration of Policy" includes the
objectives of Title I, but contains the additional objective of prc-

burdensome, unnecessary, and unproductive paperwork and free

the ééhoglé of unnecessary federal supervision; direction; and
control. " This revision of Title I is commonly referred to as
Chapter 1. »

equipment and,; where necessary, the construction of
school facilities) which are designed to mcet the s’pgci

educational needs of educationally deprived children.

The Act's regilations define "educationally deprived children" as
"children whose educational attainment jg below the level that is

appropriate for children of their age.""  The Act covers chil-
dren of preschool age-thrcugh age 21 (if they have not com-
pleted the twelfth grade). Individual school districts may devise
their own methods for determining whether or not a child's edu-
catjonal attainment is below the appropriate level.

A Wisconsin schuol district which receives Chapter 1 funds

must comply with certain requirements of the Act and of its im-
plementing regulations. These requirements are designed to en-
sure that recipient school districts use Chapter 1 monies te help
meet the special educational needs of the educationally deprived
children in the district. The major requirements are briefly set

out below: :

1. School districts must operate Chrpter 1 pro-

jects in attendance areas having the highest
concentrations of low-income children unless
the district has a uniformly high concentration
of such children, in which case it may operate

the projects in all attendance areas. 4n

exception to the requirement of establishing

project attendance areas is that- a school
.~ district may use some Chapter 1 funds to meet

V]
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(4, ]]
.

the educational needs of ali low-income children
in the district even if t?gy are not in "low-
Because a district

income" attendance areas. 1USH :
may decide where to expend its funds to meet
the educational needs of educationally deprived

. children; an individual child has no absolute

right to be included in a Chapter 1 project.
Nonetheless, a United States district court in

Wisconsin has held that a child has a private
right to sue at least for the enforcement o

Chapter' 1 provisions which are preconditions 8

t6 the receipt of Chapter 1 funds:

Every -year, recipient school districts must

identify the educationally deprived _children in
their Chupter. 1 project aress and'must. detefs

mine the educational needs of those children.

sufficient size, scope, and quality to give
reasonable promise of substantial progress

" toward meeting the speciaiﬁéﬂﬁéétiéiiél needs of
the children being served.”

. Recipient school districts .must consult with

parents and teachers of children being served
in order to design and implement Chapter 1

projects: According to the Chapter 1 regula-

tions, the Act no Yonger requires _the

establishment of ﬁéi‘éiitjdviébri’rscaundis which

were required ,under Title 1l: ~ However, a

United States district court in Wisconsin has

recently held that Chapter 1 probably

incorporates ' the Title 1 requirement that
parent advisory councils be ‘established and-

consulted prior to;the adoption of migrant
educeation programs. .

At least once every 3 years a z;chooi,;aiétﬁét

must evaluate its Chapter 1 programs.

Recipient school districts must provide for the
"equitable _ participation” of educationally

deprived children .residing in a Chapter 1
project area who attend private schools.

_Chapter 1 expenditures, for children in private

schools must be equal (taking into account the

number of children to be served and their

special educational needs) to such expenditures




for public school . children; and Chapter 1
services provided to private . schiool children
must_be equitable in relation to, gervices pro-
vided to public school children.

lations. im%

provision Chapter 1 services to private
school chiffifen in order to avold conflict with

the religion clauses of the first amendment, -

These requirements may be obtained from the
State Depsrtment of Public Instruction.

The regu--
e -certain requirements on the

f |

its regulations set out three "fiscal requirements" which must be
met by school districts receiving Chapter 1 aseistance- _

1.

"Maintenance of effort" requirement. : Every

'year, a school disirict must spend at least 90% ..:

of what it spent the preceding year to meet

the needs of educationally deprived children.

The Department of  _Public Instruction- may

walve this requirgment for, one year if dt.

determines that such a waiver would be equit-

able due to exceptional or uncontrollable

) circumstances such as a Bt«urai disaster -or

severe economic conditions.-

""Qrarnnlam s naot  anttn .’777ii )
6§apter % tf'unds may%e used oniy to suppie-

ment;,; and where practical increase; the level

of funds that would be made available from non

. federal sources for the education of children

participating in Chapter' 1 projects. _ Chapter 1
funds, for the most part, By not be used to

~ supplant non-federai funds.

"Comparabiiityl of serv:lces" ~i‘tfzqiiiréiiicfzi'it'

Services in Chapter 1 project ares must be at

' least comparable to services in non project

areas. If all school district attendance areas
are project .areas, services mu i be sub-
stantially comparable in each areaL A United

; States district coilirt in Puerto Rico "has re-

cently held that "comparability" must be based
upofi both pupil-t%ftaff ratios and per-pupil
staff expenditures.“® This decision invalidates
Department of Education non-regulatory guide-
lines which peymit school districts to satisfy
Chapter 1 requirements by using either or

. both of these criteria. The court also held

' that services provided in Chapter 1 and non-

Chapter 1 schools may not 'vary more than five

percent, thus invalidating the Department of'
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Education's guidelines permitting _states to
establish their "own reasonable limits" for

variance between schools.

‘Wisconsin school districts should direct questions about the
requirements of Chapter 1 to the State Department of Public
instruction.

1. Bilingual-Bicultural Education:

*  In the 1974 case Lau v. Nichols,?> the United States

Supreme Court held that a school system's failure to_ provide
special language assistance for non-English speaking elementary

and secondary school students constituted. urilawful discrimination
in violation of Title VI of the Civil Rights Act of 1964. The;

Court found that the San Francisco school system ‘denied 1800
non-English speaking students of Chinese ancestry a meaningful
opportunity to participate in the system's educational program by
failing  to provide these students with special language assis-

tarce. Thé opiniéii stated °

there is no equality of treatment merely by providing

students with the same facilities, textbooks, teachers;

and curviculum; for students who do not understand

English arg effectively foreclosed from any meaningfui

The Supreme Court did not specify a remedy for the discrim-.

ination in Lau, although it did recognize teaching the students
.English and giving them instruction in C€hinese as two

possibilities:

_ After Lau, many states enacted bilingual-bicultural
éducation statutes. Wisconsin's bilingual-bicultural education law
is contained in_ Subchapter VI of Chapter 115 of the Statutes
relating to public instruction.” ™ In additign to the state laws,
there is a Federal Bilingual Education Act”” which offers states
financial assistarice to develop and supplement bilingual education

programs in their schools. Both the federal and Wisconsin
bilingual statutes have, as their primary purpose, the provision
of equal ’édiﬁﬁti’dﬁm opportunities to children with limited English
proficiency.

In Wisconsin, a "limited-Tnglish speaking pupil" is defined

as a pupil whose ability to use the English language is limited

because of the use of a non-English language in his or her

family or in his or her daily; nonschool surroundings and who,
ag a result of limited-English speaking ability, performs below

_his or her expected grade leve};in required academic courses

which are taught in Snglish: The federal definition of
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"limited-English proficiency" ig similar to Wisconsin's and prob-
ably reaches the same pupils. L

i
. The Department of Public Instruction regulations imple-
menting Wisconsin's bilingual law require all -school districts to

" a bilingual-bicultural education program. The notification must
be in English and in the pupil's non-English language and it
must state ‘that a bilingual-bicultural program may be instituted
and must inform the parent of the procedures for registering a
child in the program and for givingsthe required consent for the
pupil's enrollment in the program.”~  Within 10 days after the
beginning of a school term a pupil's parent may appeal the
school board's failure to place the pupil in a bilingual-bicultural
education program. The school board must hear this appeal
and, if the parent is not satisfied with the school boarg s deci-
sion, he or she may appeal to the State Superintendent.

~ A limited-English speaking pupil is only eligible for a
biling-ual§§icultnr§1--p’r’o’g'ram_in’ Wisconsin- with his or her parents'
consent,”” and then only until i:ie or she is able to perform
ordinary classwork- in - English. ., The bilingual-bicultural
education program must be designed to meet th‘ewobjfeqtigg of
enabling students to perform ordinary classwork in English.

_ Wisconsin law requires school districts to establish

bilingual-bicultural education programs where there are 10 or
more "limited-English speaking pupils" in a particular school, in
kindergarten to grade 3, whose parents have consented to the
" pupils' placement in the program. For grades 4 to 8 and 9 to 12
a program must be established if there are 20 or more such
priois in a particular school. The programs must be taught by
bilingual teachers and, jfor grades 9 to 12, bilingual counselors
mu st be made available. ;
. ___In Wisconsin, a bilingual-bicultural education program means
instruction in reading, writing; and speaking the English
language .and, in grades. K-8, instruction in the limited-English
speaking pupil's native language in thé subjects "necessary to
permit the pupil to progress effectively through the educational

system."

_._Wisconsin law does not'require schools to offer native lan-
guage instruction to pupils in grades 9-12; but, schools may do

so _under an ‘"optional expanded program." _ In addition;
Wisconsin permits schools to offer preschool and summer

bilingual-bicultural education programs:°° The basic federal
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grade levels to the extent necessary to allow a child to_achieve
competence in the English lﬁﬁg’uag‘%gandfjgiprgg}'es'é effectively
through the educational system. Both the federal and

Wisconsin laws contain provisions to prevent the isolation of

children in bilingual programs from children who are not limited-

English speaking pupils and provisions for instruction_which
reflects the, . cultural’ heritage of pupils with limited-English
proficiency. . In addition, the Department of Public Instruction
regulations implementing Wisconsin's law expressly require

schools to offer students in  bilingual-bicultural education
programs full access to supportive services, such as language

development ﬂﬁ’d speech therapy available to other students in

the district.

There are a number of instances where the federal law with

respect to bilingual education is more restrictive than Wisconsin's
law. This is significant because a school district's failure to

comply with the federal law may result in the withholding of

funds otherwise available under the Bilingual Education Act,
even if the district is in compliance with all aspects of
Wisconsin's Bilingual-Bicultural Education law.

L

One difference between the two laws, as already noted, is

the fact that in Wisconsin native language instruction in grades
9-12 is optional while it is required by the federal law "where
necessary."  Another conflict arises from the Wisconsin

requirement of parental consent for a child's participation in a
bilingual-bicultural ' education program. The federal act has no

such provision for parental consent and the Office of Civil

Rights argues that participation in the program is the child's
rather than the parent's. Other areas of contlict include the
wisconsin provision for the threshhold number of eligible pupils
before a bilingual-bicultural education program must “be offered
(the federal law has no such provision and, presumably, a pro-
gram must be offered where only one pupil is eligible to partici-

pate), and the federal requirement that bilingual programs be

developed through consultation with an advisory council com-

posed mainly of parents of children to be served. In ‘Wisconsin
such an advisory éé’rii’riiiige’é may or may not be established at the

school district's option.

School districts should be aware that compliance with

Wisconsin's bilingual-bicultural law may_ not suffice to meet all

the requirements of the federal law. In most instances school
districts can achieve federal compliance by utilizing the options
provided in Wisconsin's law (for example, using parental advis-
ory committees and offering native language instruction in grades
9-12). However; in at least one respect; Wisconsin's parental

consent requirement, it may be impossible for a school district to
adhere to both state and federal law. That issue will hav: to be



resolved between the state, the Department of Public Instruc-

tion, and the Federai Office of €ivil Rights.

II1. School Finance.

77777 Methods of financing public education vary from state to
state. Many states, including Wisconsin; rely on a system of

local property taxation supplemented by state aid (allocated
through per pupil state aid formulae) and special state and fed-
eral fund allocations for particular education programs to finance
public education; Several states; including Wisconsin, have had
finaneing provisions challenged for alleged violations of the state
and/or federal constitutions.

. In 1976, in Buse v. Smith,*® the Wisconsin Supreme Court
_held that the "negative aid",,p’rbviéibgg of school district financ-
-~“ing mandated by Wisconsin Statutes 121.07 and 121.08 (1975)
violated tha rule of uniform taxation contained in Article VIII,
Section 1, of the Wisconsin Constitution. The right to equal
educational opportunity in Wisconsin is provided by Article X,
Section 3, of the State Constitution. In part this section
requires that all district schools be "as nearly uniform as
possible."” The questions raised in the Buse case were (1

whether the "as nearly uniform as possible” requirement

mandated equal dollar expenditures per pupil or the equalization

of the revenue raising powers of the various school districts,
and (2) if such equalization were required,. whether the means

chosen t6 achieve equalization violated other constitutional
provisions (particularly Article VIII, Section 1). The Wisconsin

Supreme Court held that Article X, Section 3, did not require

equalization of revenue raising powers of school distriets and

that legisiation which would compel one school district to levy
and collect a tax for the direct benefit of another district or the

state, would violate Article VIII, Section 1; of the Wisconsin
Constitution. . .
‘The critical federal case dealing with the applicability of the

equal educationsl -opportunity concept to school fjgence is San
Antonio Independent School District v: Rodriguez; = decided by
the United States Supreme Court in 1973. -In this case the

effect of the Rodriguez decision is that states' financing systems
which result In disparate per pupil expenditures among school

least so long as' the disparity cannot be traced to racial
discrimination. .

Sifice the Supreme Court's determination in Rodriguez that
financing disparities alone do not present U.S. constitutional
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problems, many financing systems have been challenged in state

courts as violative of state constitutional equal protection

A challenge to a property tax based financing system for

public_schools was upheld by thg, California Supreme Court in

the 1976 case Serrano v. Priest.” The California court found

that the state's Iinancing system for public_schools violated the

equal protection guarantees of the state Constitution by con-

ditioning the availability of school revenues upon district wealth
and by making quality of education dependent upon Uistrict
expenditures. The court held that education was a fundamental

right under the California Constitution and that discrimination on
the basis of wealth involved a suspect classification. The New

York Court of Appeals;, on_the other hand, found that
challenged state aid provisions for financing public education did
not violate it;hé __equal protection clause of the New York
Constitution.”> = The Court ‘held that public education is not a

fundamental right under the state's Constitution and, therefore,

the state's financing system need only be reasonably related to
the K ég’ifiwté,,étété interest of promoting local control of

education These two cases may demonstrate the possibility

that the greater the disparity in per-pupil expenditures, the
more likely a court will be to find a violation: in California; the
disparity in per-pupil expenditures was 1:10,000, while in New
York the disparity was only 1:4.5. ‘

system is now pending in Dane County Circuit Court.”~ Class
representatives embracing both equal protection (Serramo_ v.

Priest and others) angd municipal overburden (Buse V. Smith)

A new challenge to Wisconsin's public education financing

IV. School Fees.

The issue of whether or not Wisconsin school districts may

charge students fees and for what materials and activities
revolves around an interpretation of Article 10; Section 3; of the

Wisconsin Constitution which states, in part:

The legislature shall provide by law for the establish-

ment of district schools : : : and such schools shall be
free and without charge for tuition to all children

between the ages of 4 and 20 years.

In the 1974 case Board of Education v. Sinclair, the Supreme

Court of Wisconsin interpreted the term '"Iree" for purposes of
this constitutional provision to mean "without cost for physical
facilities and equipment;" and the phrase "without charge for
tuition" to mean that there should be no fee charged for instruc-

tion. Accordingly the Court concluded

12;

C

».

132



public schools may sell or charge fees for the use of
books and ' ~ms of a similar nature when authorized by
statute _ \;u,t,,viblétig'bg article X, Section 3 of the
Wisconsin _onstitution.

Qurrén’tly—e— only the sale of textbooks is authorized by statute in
Wisconsin®~ but the Court in Sinclair described for what other
materials and programs the legislature could allow school districts
to charge fees and for what materials and programs fees cannot
be charged under any circum:.tances. If authorized by statute,
school districts could charge fees for textbooks and workbooks,
items such as pencils, pens, notebooks, and paper customarily
furnished by pupils for their own use, gym suits, and towels,

band instruments, and social and extracurricular activities. The
fees charged for these items and activities must be reasonable
and they must be tied to actual cost. Among the items which
the Sinclair court interprets Wisconsin's Constitution as requiring
school districts to furnish without charge are electronic listening
devices, microfilm and similar devices, and courses credited for
graduation even if the course is not part of the schools'
required curriculum. In accordance with the State Constitution
and Sinclair the Wisconsin attorney general has said that public
school districts may not charge students for the cost of
providing driver education programs if the programs are credited
toward graduation. The attorney general did say, however, that
certain fees, incidental to the provision of driver education
programs, could be charged.”” The legislature authorized such

fees in 1983. The fee can be waived for low-income students.

education because such schools are not "district schools" within

the meaning of Article 10, Section 3, ,of Wisconsin's Constitution

,,,,,,,,, or In recent years various
proposals have been submitted to the Wisconsin legislature to

which prohibits charges for tuition.

expand the g‘sems and programs for which school districts may

charge fees.

_ Even where schools are authorized to charge students fees,
it i3 unclear what sanctions. may be imposed for the failure to
pay those fees. A United States district court in Indiana has
failure to pay textbook fees violated the due %tao”f”ééés and equal
pretection clauses of the fourteenth amendment;

V. Minimum Competency Testing.

Minimum competency testing statutes are often challenged on
the basis of discrimination when minorities make up a dispropor-
tionate number of the students denied high school diplomas based
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on their failure to pass the test: In 1881, in the landmark case
Debra P. v. Turlington,”’ the United States Court of Appeals
Tor the FIth Clrcult set guidelines for the institution of minimal
competency testing as a prerequisite to receipt of a high school
diploma:

1. The test must cover only material covered in

the classroom.

2. The schedule for the implementation of the test

requirement must afford students sufficient
notice that they must pass the test in order to

graduate.

3. The test items may not be racially or culturally

4. The test must not perpetuatc past purposeful

discrimination.

Many states; including Wisconsin, have enacted minimal com-

petency testing laws which follow the Fifth Circuit's guidelines.
Wisconsin's law enables; but does not require, school ‘districts to
develop or adopt tests which reflect the district's curriculum and
its minimum étéﬁgéi‘ds,bf proficiency in reading, language arts;

and mathematics: The results of the ‘tests may be considered
as a requirement for high ébhbﬁggéradﬁatjtjn; "' but not sooner
than in the 1985-86 school ygar. To the extent possible the

tests must be free of bias.”” Wisconsin school districts which

have been found to have maintained intentionally segregated
schools must ensure that the use of the minimal competency test

as a prerequisite to high school graduation does not perpetuate
past diserimiratory practices. '

\ 2 8 Summarz.

Federal and state regulations require school systems to
make a special effort to address the unique educational needs of
minority group and . low income students.  Without such
treatment, students in these categories are at a_ disadvantage
within traditional school programs. The regulations and the

programs which are aimed at serving these students have given

rise to major staff alterations within larger . districts. New
personnel have been hired, whose first job _has been to
understand the regulations; and whose ‘second job_has been to
prepare applications for outside funding avnilable in this area.

Siich programs have taken on a life of their own within school
bureaucracies.
These programs; and those for handicapped students

described in the next two chapters; seek to integrate children
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with special needs into regular school programs. The separate

programs, staff, and funding sources in_and of themselves work

against such integration. School staff might benefit from &

discussion of the ways in which the operation of special
programs, with complicated regulations; serves to isolate staff

"and students when the goal actually should be more community.

NOTES
1374 u.s. 283 (1952).
~ %Keyes v. School District No. 1, Denver, 413 U.S. 189
(1973). . :
3

c
w
o}
v

42 2000d tp 200d-6 (1982).

450

529

820

720

g,,

c\
w1
(o]
427)1

1681 (1982).
794 (1982).

al
w
(o]
U

c
Wi
o
9,7,

2701 (1982).

727,]

2701 (1982).

o
wn o

&)

[ =)

c\
I.UN
Q O &

3801 (1982).

Uin - Ln

9,, _-

20 U.S.C. § 3804 (a) (1982).

1035 c.F.R. § 200.3 (1982)-
34 C.F.R. § 200.50 (1982).

1334 G.F.R. § 200.51 (1982).
1434 ¢.F.R. § zc0.52 (1982).

15

34 C.F.R. § 200.53 (1982).

This case was before the court on a motion for preliminary

injunction. Therefore, the court ruled only that plaintiffs were
likely to succeed at trial on their claim that Chapter 1 requires

states to establish parent advisory councils for the development

1844 C.F.R. §8 200.70 and 200.71 (1982).



1934 ¢.F.R. S8 200.80 and 200.61 (1982).

2034 c.F.R. § 200.62 (1982).

T 2134 c.F.R. § 200.63 (1982).
22pgrez v. Bell, Civ. Act. No. 80-2352 (D.P.R. 1982).

23

414 U.S. 563 €1974).
2414. at 566. |

25ywis. Stat. Ann. S§ 115.95-115.996 (1981).

2620 U.5.C.A. § 3801-3807 (1982).

« 2"wis. Stat. Ann. § 115.95(2) (1981); 20 U.S.C.A.
§ 3222(a) (1982).
®8Wis. Stat. Ann. § 115.955(1) (1981) and P.I. 13.01(1).
%% u.s.c.a. § 3223(1) (1982) and 34 c.F.R. § 500.4
(1982).
305.1. § 13.08.

Wis. Stat. Ann. 115.96(2) (1981).
324is. Stat: Ann. § 115.96(5) (1981).
33yis. Stat. Ann. § 115.96(3) (1981):
ywis. Stat: Ann: § 115.97(1) (1981):
3yis. Stat. Ann. §§ 115.97(2); (3) and (4) (1981):
*36is. Stat. Ann. § 115.955(7); P.I. 13.04 (1981).
37Wis. Stat. Ann. § 115.955(8); P.I. 13.04 (1981).

38ywis. Stat. Ann. S 115.99 (1981).
39566 20 U.S.C. 8§ 3223ta)(a) (B), (C) and (D) (1982)
and Wis. Stat. Ann. 8 115.97¢1) (1981).

40

20 U.S.C.A. § 3223(a)(4)(A)U) (1982) and P.I. 13.04.

71P;I;- 13.05

2wis. Stat. Ann. S 115.98 ¢1981).

" -9 -9

134

136




4374 Wis 2d 550, 247 N.W. 2d 141 (Wis: 1076).
44411 U.S. 1, reh'g denied, 411 U.S. 959 (1973).

%5557 P.2d 929; 135 Cal Rptr. 345 (Cal. 1976), reh'g denied
(1977).
B 4?80’3;‘6 of Educ., Lemttrjwn Jlnioml‘mm
Nyquist, 45 LY., pp. B

——77»7477388 also, Washakie County Schocl District
Herschler, 606 P. yo. e
m— Momdg

._of Educ., 649 P. 2d 1005 (Golo 1982)-

Kukor_m._ﬁme;, 79-CV-5252.

9505 N.W. 2d 143; 65 Wis 2d 179, at 182 (Wis. 1974).

503ee Wis. Stat. Ann. § 120.12 (1981) which provides for

books and school supplies to be furnished to indigent students

free of charge.
5171 Op. Wis. Ati'y Gen. 209 (1982).
5264 Op. Wis Att'y Gen. 24 (1975).
535ee 1982 Senate Bill 288 and 1983 Senate Bill 350,

Carder v, Michigan City School Corporation, 552 F.

o
[N

55644 F2d 397; see also Brookhart v. Illinois State Bd. of

_Educ.; 697 F2d 179 (7th TCir. 1983) which is ~discussed in
Section II of Chapter 4.

56yis. Stat. Ann. § 118.30(2)(a) (1981).

57yis. Stat. Ann. § 118.30(4)(c) (1981).

58yis. Stat. Ann. § 118.30(3)(a) (1981).

 59%is. sStat. Ann. S8 115.28(10)(b) and 118.30(2)(a)
(1981) ¢ ' :

137




CHAPTER 9

EDUCATION OF HANDICAPPED CHILDREN: SUBSTANTIVE ISSUES

THE GOOD NEWS 15 THAT YOUVE BEEN CHOSEN AS

THE CLASS VALEDICTORIAN, THE BAD NEWS IS _

YOUR CHAIR WON'T FIT THROUEH)
_THE AUDITORIUM DOGR.?{/

»



children?

2. Who is handicapped under the laws?

3. What is meant by a "free appropriate public
education"?

4. When -must school districts provide summer

- programs for handicapped children?

5. What is meant by the "least restrictive
environment" for the educational placement of
handicapped children?

6. What "related services" must be provided to
children receiving special education?

1. Introduction.

Education for handicapped children in Wisconsin is governed
by both state and federal laws and regulations. - Wisconsin's

special education laws are contained in Subchapter V of Chapter
115 of the Wisconsin Statutes covering public instruction. rhe -

state legislature made the following policy statement in con-

junction with the law's enactment:

1. It is the policy of this state to provide, as an

integral part of free public education;, special

education sufficlent to meet the needs and

maximize the capabilities of all children with

exceptional educational needs:

2. ’Furthermore; it is the poﬁcy of this state to
ensure that each child who has exceptional
educational needs is provided with the oppor-
tunity to receive a special education at public
expense éiﬂfé& to his individual needs: To

needs; capabilities and progress of ’a“ child
with exceptional educational_ needs.

3. The legislature also recognizes that it is the
responsibility of the school district in which a
child with exceptional educational needs resides
to ensure that the child is able to receive an
education at public expense which is tailored

~
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to his needs and capabilities. Special assist-

ance, services;. classes or centers shall be

provided whenever necessary.

Law 94-142, aiso known as the Education for All Handicapped
Children vct (bereinafter; simply the "EHCA"). The law is a

In 1975 the Congress of the United States enacted Public

grant-in-aid program designed to offer financial assistance to
states to help them meet their constitutional and statutory

obligation "of offering handicapped _children ‘equal educational
opportunities: Because Congress did not define all the terms

usad in the EHCA; such as ‘"appropriate" education for handi-
capped children; disagreements over what the Act requires have

resulted. Organized groups &arnd individual parents of

. handicapped children have filed lawsuits asking for additional
services which school districts have sometimes denied, pvinting
to the extraordinary costs associated with them. ,Courts around
the United States have reached different and sometimes
conflicting conclusions about the EHCA's requirements. - Because "
the United States Supreme Court has resolved only a few of
these issues; the law in this area is extremely unsettled: This
makes it difficult to say with precision what the EHCA requires.

Tre facts of individual cases, involving specific children with

varying handicaps, also makes generalization harder than .in

other areas of school law. . Finally, the number 'and complexity
of the regulations implementing both the EHCA and_ Wisconsin

special education laws make this area difficult for school
personnel.

This and the next chapter summarize the most significant
aspects of these laws, cases, and regulations. The chapter is

intended to provide only an overview of issues in the education

of handicapped children. Information necessary to develop and
implement specific special education programs should be obtained
from- the Department of Public Instruction; Division ~of Handi-

capped Children, to ensure compliance with all relevant state and
federal laws. ‘
II. Handicapped Children and Special Education.

As used in the EHCA and in its implementing regulations,

the term "handicapped - children" means children evaluated as
being N
mentally retarded; hard of hearing, deaf, speech.

- impaired, visually handicapped, seriously emotion-
ally disturbed, orthopedically impaired, other health
impaired, deaf-blind, multi-handicapped, or as
having specific learning disabilities, who because of

those imppirments need special education and related
services.

13,
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The definition of handicapped children for purposes of

Wisconsin's special education laws is similar to that of the EHCA:
In Wisconsin a handicapped child is referred to as a child (under

21 years of age) with "exceptional education needs" (or EEN),
which means

any child who has a mental, physical, emotional, or

learning disability which, if the full potential of the
child is to be attained, requires educational
services to the Q:hiid to supplement or replace

regular education.

Both the state and federal laws define EEN and handicapping

conditions in terms of the need for "special education."”
However, not every child in need of special education is covered
by the statutes: — Wisconsin's Administrative Code _specifically
exempts from the definition of EEN "educational needs resulting
primarily  from = poverty;  neglect, _ delinquency, ., social
iiiéié&jiiétiiiéﬁg; cultural or linguistic isolation or inappropriate
instruction."” While about half of the, states classify gifted and
talented children as '"exceptional,"  neither Congress nor
Wisconsin's leg.slature provided for these children in their
special education laws. .. Provisions for  gifted. and talented

,,,,,

'Each of the handicapping conditions cited in the EHCA as

possibly - requiring special education is also enumeratnd in
Wisconsin's law. The types of disabilities recognized in
Wisconsin as EEN seem broader than the disabilities included in
the federal law, since the Wisconsin law allows the state superin-
tendent to include, where appropriate, handicapping conditions
other than those enumerated in the statute. Because- in this
respect federal judges have given the EHCA a - broad

interpretation, however, it may be that there is little practical
difference between the s leral _definitio ’
shandicapped or EEN children. The most_apparent difference in

state and  federal definitions of

scope between the two laws is that in Wisconsin pregnant stug

dents are expressly covered. by the special education statutes.
It should be hoted that a pregnant girl is treated differently

from other children with exceptional educational needs in that

she ‘may be recommended for special educgtion only if she and
her parents consent to the recommendation:  -: '
~ Once a child is evaluated as handicapped or as having
exceptional educational needs as defined by the statutes, he or
she is then entitled to special education. The EHCA défiﬁés

specially designed instruction, at no cost ‘to the

parent; to meet the unique needs of a handicapped
child; including classroom instruction, instruction in



physical education, home instrugjion, and instruc-

tion in hospitals and institutions.
"appropriate education."” Although the Wisconsin EEN statute's
definition of "special education" includes the terms "supportive

Wisconsin similarly . aéfgiés,,i;gpéciai,, education” in terms of

or related service," while the EHCA definition does not, in
practice _related services are treated similarly under the two
laws. (The requiremernt to provide appropriate related services

is  discussed _later in this chapter.)  The _ Wisconsin
Administrative Code details the t?péﬁieb’f programs available for

the special education qf EEN children.

III. Free Appropriate Public Education.

Both federal and Wisconsin law require that all handicapped

(or EEN) children be provided with a free appropriate public
education. ;; The gqual protection clause of the fourteenth
amendment = and 8 504 of the Rehabilitation Act of 1973 require
states to provide handicapped children with an education whether

or not they participate in a federal grant-in-aid program like the

EHCA. The provisions of Wisconsin's compulsory school atten-

dance ;laws apply to children with exceptional educational

needs.!? (See Chapter 7 for a discussion of the requirements of
the compulsory school attendance law.) Under state and federal
law, then, Wisconsin must provide handicapped children with a

free education, and the children's parents are compelled to send
them to school. '

In order to qualify for assistance under the EHCA a state

must demonstrate; among other things; that it "has in effect a

policy that assures all handicapped children the right to a free

appropriate public education." This poliecy must be imple-
mented through a state plan submitted to and approved by the
Secretary of Education which ~=*s forth the programs, policies,
and procedures designed to ensure that the state's handicapped
children receive such- an education. Local school districts
have the primary responsibility for ensuring that residents of
the district who have exceptional educational needs are provided

a special education: . 7

) Residency for purposes of allocating the responsibility for
providing a child with special education programs. (and trans-
portation) is determined in the same manner as \for children
receiving regular education. Children are residénts .of the
school district in which their parents reside unless they live
apart from their parents for purposes other than to attend tae
schools of anocther district. In the latter case the children are

residents of the school district in which they actually live.

Following this rule, the State Superintendenit has said that child-

ren residing at the State Mental Health Institutes and the State
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Centers for the Developmentally Disabled are, for school pur-

poses, residents of,s‘the school district in which the Institute or

Center is located. On the other hand, the special education

statute considers a resident of a special purpose residential care

center which specializes in the care and treatment of EEN child-

ren to be a resident, for school purposes, of the district in

which the cﬁ)ater is located only if his or her parents reside in

the district.
Free Education: Although both the federal and state legis-

lation require that handicapped children be provided with a "free

and appropriate education," neither legislature has defined the

terms with any preclsion It has been left to school districts

and, when disputes arise, to the courts to give meaning to these .

terms on a case-by-case basis. At a minimum the "free" educa-

tion requirement means that parents of handicapped children may

not be charged for special transportation, academic services, or

other related services so long as these are found to be neces-

sary to the child's educational program.
R 15,,@,5@’?, fé@i@?ﬁ,@iﬁﬁ@ fzf every @i§5§ﬁ§iﬁ,,Eéﬁééi,@é@éiﬁ

It is sometimes the case that a school district cannot pro-
vide the services a handicapped child requires and that the
education must be provided elsewhere: = This is a costly
alternative.  Frequently; then; the question of "alternative"
placements is litigated. Wisconsin Statutes say that an EEN child
from one school district may be_ placed in a special education
program in another school district or in a _private school or
facility, at no cost to the child's parents, if the child's home
distiiict . does not mainwn __a special education. program
appropnate for that child.”® However; if an appropriate public
education _program is available, but the _parents choose to place
the child in a pmvate school or facility; the school diibﬂct is not
required to pay for the child's _private education.”” In this
situation, the regular costs related to a private education (e.g.;
tuition) must be borne by the parents. However, the federal
regulations implementing the EHCA still require school districts
receiving funds under the Act to pay for special education and
related services  (e.g., physical therapy and tréngpdrtétidﬁ),,tb
such p%vate school handicapped children residing in the
district. The question of which party pays for these services
is often litigated.

In recent years federal courts have been presented with the

question of how much a state is required to pay under the EHCA
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in order to guarantee its handicapped residents a "free" educa-
tion. As state appropriations and property tax revenues for
education decline, this becomes a serious question for most

school districts. In 1980 the United States District Court for

the Eastern District of North Carolina ruled that a state which

accepts EHCA funds cannot refuse to pay for a child's special
education based on the state's contention that it cannot afford to

send the child to an ﬁppzjgpriggq special program because of
budgetary constraints.”> In 1982, the United States. District
Court for the Northern District of Illinois held invalid Illinois

state laws which limited state ; funding for the placement of a

handicapped student to an amdunt less than the_ actual cost of

" While the EHCA requires that a handicapped child be pro-
vided an appropriate education at no cost to the child's parents,

the Act's implementing regulations specify that this reguirement

"does not preclude incidental fees which are normally charged to
non-handicapped students gr their pavents as a part cf the reg-

ular education program:"”" (See chapter 8 with respect to
fees.) The Secretary of Education has interpreted the EHCA's

requirement that an appropriate public education be provided to
handicapped children "without charge" or "without cost" to mean
that the parents of a handicapped child may not be _compelled to
use private insurance proceeds to_pay. for required services
where the parents would incur financial loss by so doing.
Under the Secretary's interpretation:

Financial losses include, but are not limited to

-

the following:
1. A decrease in available lifetime coverage
or any other benefit under an insurance
policy; '

2. An- increase in premiums or the vdié’é’o’ii-’-

tinuation of the policy; or
3. An out-of-pocket expense such as the
payment of a deductible amount incurred

in filing a claim.

Financial losses do not include incidental costs

such as the time needed to file an insurance
claim 29T the postage needed to mail the
claim.” ™

Appropriate Education:. Like the term "free," the term

“ﬁp’p’r@p% late™ has not been clearly defined in state or federal
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legislation or by judicial interpretation of that legislation. Until
1982 representatives of handicapped children had argued with
some success that "appropriate education" under the EHCA meant
the "best" education available. _In 1982 the _United States
Supreme Court decided Board of Education of the Hendrik
Hudson Central, School District v. Rowley (hereinafter referred
to as Rowley). While the Rowley decision did not state what
"appropriate" in the EHCA does mean, it said very clearly that
it does not mean that school distiicts must provide handicapped
children” with the best available education. Some discussion of
this important case should help to describe the-. distinction
between "appropriate" and "best," as well as to point out the
complexity of the cases in this area.

_ Rowley arose out of a dispute over the education of Amy
Rowléy, af’aézi,f,,child,,with minimal résidual hearing and excellent
lip-reading skills. When she began attending school, Amy was "

placed in a regular kindergarten class for a trial period in order
to determine what supplemental services would be necessary for

her education. At the end of the trial period, it was determined

that Amy should remain in the regular kindergarten class, and

she was provided with an FM hearing aid which would amplify

words spoken into a wireless receiver during certain ciassroom
activities. Amy successfully completed her kindergarten year.
At the beginning of Amy's first-grade year, it was determined
that she should be educated in a regular classroom, she should

continue to use the FM hearing aid, and she should receive

instruction for one hour a day from a tutor for the deaf and for

three hours a week from-.a speech therapist.

~ The Rowleys agreed with these provisions but insisted that
Amy also be provided with a quelified sign-language interpreter
in all of her academic classes. Such an interpreter had been
tried in Amy's kindergarten «lass but, after a two-week experi-
mental period; the ‘interpreter had reported that Amy did not
need his services at that time. The school administrators deter-
mined that Amy did not need a sign-language interpreter in her
first-grade classroom. Appeals under the EHCA are first made
administratively. @The Rowleys appealed the denial of their
request to two levels within New York's administrative hierarchy
and lost both times. Following the end of possible administrative
appeals, they then appealed their case to_ the United States
District Court for the Southern District of New York, claiming
that the denial of a sign-language interpreter constituted a
denial of the "free appropriate public education" guaranteed by
the EHCA. ) ‘ -

-

the average child in her class and is advancing easily from
grade to grade," but that "she understands considerably less of

what goes on in class than she would if she were not deaf" and
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thus "is not learning as much, or performing,ss well academ-
ically, as she would without her handicap." ' The district
court, defining "free appropriate public education" as "an oppor-

tunity to achieve full potential commensurate with the oppor-

tunity provided to other children;"”" found that Amy_ was not
receiving such an education. The Second Circuit Court of
Appeals affirmed the district court's decision but the United

States Supreme €ourt reversed; finding that

the requirement that a state provide specialized
educational services to handicapped children gen-
erates no additional requirement that the services
so provided be sufficient to maximize each child's
potential "commensuratg with the opportunity pro-
vided other children."

~ The Supreme Court, after analyzing the EHCA's language
and its legislative history, concluded that the "basic floor of

opportunity" provided by _the Act "consists of access to
specialized instruction and related services which are individually
désigﬁ% to provide educational benefit to the handicapped
child." The Court summarized the requirements of the EHCA
as follows:

Insofar as a State is required to provide a handi-

capped child with a "free appropriate public educa-

tion," we hold that it satisfies this requirement by

providing personalized instruction with sufficient

support services to permit the child to benefit .z
educationally from that instruction. Such instruc-

tion and services must be provided at public

expense, must meet the State's educational stan-

dards, must approximate the grade levels used in
the State's regular education, and must comport
with the child's IEP.* In addition, the IEP, and
therefore the personalized instruction, should be
formulated in accordance with the requirements of
the .Act and, if the child is being educated in the
regular classrooms of the public education system;
should be reasonably calculated to enable the child

to 7aﬁcfhi‘§ire passing marks and advance from grade to
grade.

*An Individualized Education Program (IEP) is _a written
statement of educational goals and the types of special education
and related services to be provided to meet these goals. ' An IEP
must be developed for each handicapped child.
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~ The %?msijéféiﬁé Court majority concluded that, in
reviewing the lindings and decision of a state administrative

hearing, a Court's inquiry is limited to two questions: 1) Has

the state complied with the procedures set forth in the EHCA?

and 2) Is the IEP developed through the Act's procedures

reasonably calculated to enable the child to receive educational

benefits? If these requirements are met; the Court held, "the

State has complied with the obligationg imposed by Congress and
?

the courts can require no more." ~ In short, handicapped
children must receive a program of benefit, but not the best
program which parents or specialists in the area might conceive.

IV. Wisconsin Placement Alternatives.

~ The Wisconsin special education statute sets out & numbgp
of alternatives for the appropriate placement of an EEN child.
These placements are to be considered sequerntially as follows:

1. If the child's home school district or county,
or the cooperative educational service agency
(CESA) for that district, operates an appro-
priate special education program, the child
must be placed in that program. '

2. The child may be placed in a model schoul
special education program if no agency listed
in number onhe above operates an appropriate
program, or if requested by the child's

parents -~ and  recommended by - the
multidisciplinary team (the responsibilities of

the multidisciplinary team [M-team] are

discussed in the next chapter).

3. ° If no agency listed in number one above

operates an appropriate program, the child will
be placed in an appropriate in-state public
program as near as possible to the place where
the child resides unless an out-of-state public
program is found to be more appropriate. In ™
order for an out-of-state placement to be made
it must be found that a) there is no appro-

priate program available in Wisconsin without

the use of a boarding home or residential

placement center, and the out-of-state place-
ment will enable the child to live at home and
receive daily transportation to and from the
placement; or b) the out-of-state placement; as

compared with an otherwise appropriate instate
placement, will result in a significant reduction

in daily transportation costs or in the child's



time in transit between the program and the
child's home:
4, I no equivalent public program is available, a
school board may, upon the approval of the
state superintendent, contract with a private
special education service if the placement is
warranted on the basis of a less restrictive
environment salternative. Such special educa-
tion services may not include religious or
sectarian teachings or instruction. :
The child may be placed in a special education

program at the child's home or other residence

(4,1
.

only upon a physician's statement in writing
that the child is unable to attend school.

Whichever of the alternative placements 'available under

Wisconsin law _is chosen as the appropriate program for an EEN
child, the child's home school district must pay any tuition and
transportation charges incurred in the placement.

Constitutional = Challenges
Becaiuise the Wisconsin speclal education statute permits children
to_be placed in private programs, some of which may be_run by
religious organizations, the question has been raised about

whether or not the requirement that the school district pay for
the private services violates the establishment or free exercise
clauses of the First Amendment of the United States Constitution
or the similar provisions of the Wisconsin Constitutjon. In 1973,
in ‘the case of State ex-rel. n v. Nusbaum,“  the Supreme
Court of Wiscorisin held that the provisions of the state's special
education statute authorizing a school board to contract with a

private educational service do not violate any of the religion

clauses of the United States or Wisconsin Ccnstitutions.

Another question which has_been raised in Wisconsin with
respect to the placement of an EEN child in a private special
education program is whether or not equal protection is denied
by the consideration of a private placement only if no equivalent
public program is available. In Panitch v. State of Wisconsin,
plaintiffs, EEN  children in Wisconsin, claimed _that equal

protection tenets are violated to the extent that under the state
law "a child with ‘an exceptional educational need could be forced

'to live away from home--at an appropriate public facility located
at some distant part of the state--even though an 7gpp§‘§priate

En_"i_t}_iéjﬁj;’iﬁii ‘was available_in his own neighborhood."”" The
nited States District Court for the Eastern District of Wisconsin

rejected the plaintiffs' equal protection claim and upheld the

state's preference for a public over a private placement. The
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court’'s opinion shed some light on the meaning of "appropriate”

education in Wisconsin: '
While the state must provide each child with an
equal educational opportunity, it is not necessarily
required to do so in the context of a "neighbor-
hood"” or conveniently accessible setting, especially
where, as here, a virtually infinite range of special
édijéiitidiié]a—e needs must be met with limited
resources. ’

It is important to note that this case was decided prior to the

enactment of the EHCA and the adoption of its implementing

regulations. While the decision may still be sound in terms of

the fourteenth amendment, a similar challenge to the placement
under the EHCA may be successful in light of the regulation

which requires a child's edtg:,ational placement to be as close as
possible to the child's home. -

required in order to provide a handicapped child with an appro-
priate education. Wisconsin's special education.statute expressly

permits a special education program tc include a summer program

or even to be a full year, July 1-June 30 program. _Penn-

sylvania, Georgia, and Mississippi, on the other hand; had rules

which prohibited special education programs from extending

beyond 180 days per year. In separate casesa, a district court

and two circuit courts ”6§§f)§éﬁ ‘struck down the "180-day rules”
as violating the EHCA.°" The courts found that such_rules
preclude the proper determination of an appropriate education by

failing to consider the individual needs of handicapped children.
Some children; then; have specific handicaps which must be
addressed through éitéﬁ’dé’diyééi‘ programs.

~ The fact that states may not adhere to a strict 180-day rule
does not mean that every handicapped child is éntitled to attend
a summer or extended-year program. In Rettig v. Kent City
School District, the United States District Court for the

Northern District of Ohio held that just because a summer pro-
gram would be beneficial to a handicapped child is not enough to
make it mandatory under the EHCA: "the issue is not whether it
might be beneficial but whether a summer school program is a
necessary component of an appropriate education for [a par-
ticular handicapped child].””” The court's standard for deter-
mining the appropriateness of a summer program was whether or
not it would prevent significant regression of skills or knowledge
retained by the handicapped child which would affect seriously
the child's progress towards self-sufficiency. On the basis of
the facts presented, the f{%ﬁ*g’g} did not order a summer
school program for the c , but the judge said that if a new
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individualized education program for the child were to call for

summer school, such instriuction should be provided. -
 In Anderson v. Thompson, a case which is controlling in

Wisconsin, the United OStates District Court for the Eastern

District of Wisconsin held that a free appropriate public edu-

cation may, depending on the needs of the particular child,
include year-rourid educational programming. Where such pro-
gramming is required, federal law imposes on the child'shome

school district the obligation to provide such an edueation.

__ The Sixth Circuit Court of Appeals has held that, once a
determinationi is made that & summer education program is a
necessary part of the appropriate education of a handicapped
child, that program may not be discontinued without fo’ll’o’i&iiaq

the change in placement procedures mandated by the EHCA.”

(These procedures are described in Chapter 10.)  While this
case is not binding in Wisconsin, it seems likely that Wisconsin

courts would adopt the rationale of the Sixth Circuit.

Least Restrictive Environment. Closely related to the

question of what constitutes an appropriate education are the
concepts of "least restrictive environment" and "mainstreaming."
These terms refer to the express legislative preference; of both
the Wisconsin and_the United States special education laws, for

appropriate. . In order to qualify for assistance under the
EHCA, a state must demonstrate; among other things; that it has

established procedures to ensure the following:

educating 7h§x2dica§ped children in regular classrooms whenever

1. That to the maximum_ extent appropriate,
handicapped children; _including children in
public or private institutions or other care
facilities, are edacated with children who are
not handicapped; and -

2. That special classes; separate schooling, or
other removal of handicapped children from the
regular educational environment occurs, only

when the nature or severity of the handicap is
such that education in regular classes with the

use of supplementary aids, and services cannot

be achieved satisfactorily.
Each district in the state must ensure that a continuum of alter-
native placements is available to meet the educational needs of

handicapped children. The continuum must include the following

placements (from least to most restrictive): instruction in

regular classes, special classes, special schools;ﬂxome instruc-

tion, and instruction in hospitals and institutions.

-y
g
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152



Other requirements under the least restrictive environment
provision are the following:

1. unless a handicapped child's individualized

education _program _ requires _ some __other
arrangement, the child is to be educated in
the school wlggh he or she would attend if not
handicapped; '

2. in selecting the least restrictive environment,
consideration is to be given to any potential
harmful eifect on the child or ondhe quality of

services which he or she needs;

3: to the maximum extent appropriate to the

needs of a handicapped child, the child is to

participate with nonhandicapped children in

@gf;@g&jé@? and extracurricular services and
activities; ,

4. teachers and administrators must be provided

with technical assistance and  training neces-
sary to assist them in their effort to educate a
handicapped child in the least restrictive

environment.

The requirement of the least restrictive environment for the
education of handicapped children reaches _residents of_insti-
tutions as well as children living at home: "Regardless of other
reasons for institutional placement, no child in an institution who
is capable of education in a regular public schogl setting may be
denied access to an education in that setting."” _ As discussed
earlier in this chapter, residents of State Mental Health Insti-
tutes and State Centers for the Developmentally Disabled in
Wisconsin are considered residents, for special education pur-
poses, of the school district in which the center or institite is
located. Therefore; Wisconsin and federal laws require that the

educational programs to the children who reside in these facil-
ities and,gvho are able to attend a public school program during
the day.

‘The clearest statement to date of the EHCA's mainstreaming
or least restrictive environment requirement was recently
provided by thie Sixth Circuit Court vf Appeals:

~ The Act does not require mainstreaming in
every case but its requirement that mainstreaming
be provided to the maximum extent appropriate
indicates a very strong congressional preference.

The proper inquiry is whether a proposed placement

Jomd |
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is appropriate under the Act. In some cases; a

placement which may be considered better for
academic reasons may not be appropriate because of

the failure to provide for mainstreaming.

. . In a case where the segregated facility

fi.e., a facility serving only handicapped children]
is considered superior, the court should determine
whether the services which make that placement
superior could be feasibly provided in a non-

segregated setting [i.e., a setting in which both

handicapped and non-handicapped children are

served]. If they can, the placement in the seg-
regated school would be inappropriate -under the
Act. Framing the issue in this manner accords the
proper respect for the strong preference in favor
of mainstreaming while still realizing the possibility

that some handicapped children simply must be
educated in segregated facilities whether because
the handicapped child would not benefit from main-

streaming, because any marginal benefits received
from mainstreaming are far outweighed by the

benefits gained from services which could not
feasibly be provided in the non-segregated setting,
or .because the handicapped child §§ a disruptive
force in the non-segregated setting.
It is likely that a similar position would be taken by Wisconsin
courts; therefore; Wisconsin educators would do well “to follow
the guidelines provided by the Sixth Circuit in deciding whether
or not to mainstream handicapped students.

V. Related Services.

 Another EHCA requirement, interrelated with the mandates

of free appropriate education and education in the least restric-
tive environment, is the provision of related services. The
EHCA and its implementing regulations define related services
almost identically: : .
The term "related services" means transportation;
and such developmental, corrective and_ other
supportive services . . . as may be required to
assist & handica%[ied child to benefit from special
education . . . .

Under the EHCA's "free appropriate public education" require-
ment, a state must provide each handicapped child with specially
designed instruction and those related services which are neces-
sary to cnable the child to benefit from the instruction. The

Wisconsin Department of Public Instruction has interpreted

14,
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Wisconsin's "free ép’ggo’p’riaté public education" requirement to
mean the same thing.

 As the official comments to the EHCA regulations explain,
related services may rnot be provided unless a child is in need of
special education:

Comment. (1) The definition of "special education"

Is a particularly important one under these regu-
lations, since a child is not handicapped uniess he

or she needs special educationg (See the definition
of "handicapped children" in § 300.5;) The defi-
nition of "related services" (Section § 300.13) also

depends on this definition, since a related service

must be necessary for a child to benefit from

special education. Therefore, if a child does not

R

services," and the child (becaus _ "handi-
capped”) is not covered under the Act: 4 ?Empﬁasis

a_dded; ) i

\

~_ Not even all handicapped children (that is; children in need
of special education) are entitled to receive related services. It
is important to note that a handicapped child is entitled to
receive only such_related services as are required to assist the
child to benefit from special education. = The Supreme Court's
1982 Rowley decision; rejecting the interpretation of free
appropriate public education as requiring states to maximize the
potential of handicapped children commensurate with the
opportunity provided to other children, narrowly interprets the
requirement that handicapped children be provided related ser-
vices to enable them to benefit from special education. The

" Court ruled that Amy Rowley was not entitled to the related

service of a sign-language interpreter because she was bene-
fiting from her special education without one. While a sign-

‘language interpreter might have enabled Amy to reach her full
_potential, the Court ruled that the states have no obligation to

so maximize a handicapped child's potential as, long as the child
receives "some form of specialized education.”
~ The courts have recognized a right to related services if

they enable a handicapped child to be educated in the least

restrictive environment. In order to satisfy the EHCA's

requirement that, to the maximum extent appropriate,
handicapped children be educated with nonhandicapped children;
a Texas District Court ordered a school district to provide a
child with an afr-conditioned classroom, singg theé child could not
adequately regulate his body temperature:”” The court found

that the school district's provision of an air-conditioned semi-
isolated cubicle in the classroom for the child, which segregated

| 4 <
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- him from his nonhandicapped classmates; violated the
mainstreaming provisions of the EHCA:

_ The question of whether schools must provide medicgl ser-
vices to handicapped children under the related services

requirement is frequently litigated. The Act defines related

‘gervices to include medical services for diagnostic or evaluation
~purposes only. "Medical services" means "services provided by
a licensed physician to determine a child's medically related
handicapping condition which results ing.the child's need for
- gpecial education and related services."" = Litigation in_ this
area involves questions of whether or not a particular treatment
is a medical service under the Act. Only if a particular service
can be characterized as other than a medical service will a child
be entitled to receive the service on an ongoing basis as part of

his or her special educational program.

~In a case addressing these issues; the Hawaii Department of
Education was ordered to pay tuition and transportation costs for
a handicapped child to attend a private regular school where a
trained person wgyld be on hand to reinsert her tracheostoiny
tube periodically.”’'/ The court rejected the Department's solu-
tion of providing the child with home instruction (where, pre-

sumably, a trained family member could aid her if the tube

needed reinserting) because, but for the possibility of problems

with her tracheostomy; the child could be placed in the least

restrictive educational environment -- regular school. Courts
have also recognized a child's entitlement to catheterization as a
related service when the service is necessary to enable the child
to receive a free __é'pfp’gg’prigté _ public education in the least
restrictive environment. -  In these cases, the insertion of a

tracheostomy tube and catheterization were determined not to be
medical services.

 The regulations implementing the EHCA contain a list of’

related services which must be provided if necessary to enable a

handicapped child to benefit from his or her spegial education
program  (including education in the leas restrictive
environment) ‘

speech pathology _and _audiology, psychilogical

gervices, physical and occupational therapy, recrea-

tion, early identification and assessment of dis-

abilities in children, counseling services; and

medical services for diagnostic or evaluation

purposes, . . . school health services; social work

services 5&11 schools, and parent counseling and
training. .
_ The comments to the regulations specify that "the list of related

services is not exhaustive and may include other developmental,

=N
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prog'rams, and .art; music, and. dance therapy), if they are
required t% assist a handicapped child to benefit from special
education.” Wisconsin's special education lag is very similar to
the EHCA in its treatment of related services. .

The ‘types of related services whlch may be required by the
cgpped _children. Consequently,  neither Congress ‘nor
Wisconsin's legislature can specify what .particular related ser-
V’lééé Will bé re’qurre'dﬁm ngi’dii’ri’duél ééééé Thé eburts' Will
under the Act. School districts in Wisconsin should contact the
Depa,rt,ment _ of Public Instruction with questions about the
pr’o'iiisi’oii 6f related services This is true whether the question

ical services.

VI. Other Laws
~ In addition to the EHCA and ' provisions of Wisconsin
Statutes, there are other federal acts which have a bearing' on
ie treatment of ~handicapped children. Among these are Section
504 of the Rehabilitation Act of 1973 and the Elementary and
Secondary Education Act of 1965 (Public Law 89-313). Courts
have found that a school district must provide services to

handicapped children based on the prowsions of these acts.

Section § 504 of the Rehabilitation Act of 1673 Section
§ 504 states:

United States . . . shall, soleiy by reason of his’

handicap, be excluded from the participation in, ‘be

denied the benefits of, or be subjected to discrim-

ination under any program or’ ggtw‘ity recelvmg‘

federai financial assistance . . . .

A/ i c

broadly than does the EHCA. In order to be covered a person

must (1) have a physical or mental impairment _which
substantially limits one or more major life activities; (2) héiié a

record of such an 1§§>alrment. or (3) be regarded as having
such an impairment. A person does not need to require
special egducation in order to receive protection under this law.
Section 5 504 also has a broader equal opportunity mandate than
does the EHCA. The law prohibits discrimination in employment;
‘transportation, and postsecondary education in_ addition to
réijuii‘iiig é fréé ép’p’rbp’ﬁﬁte publié education at the preschool,

15y
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In order to meet the free appropriate public education
requirement, an educational agency receiving federal monies must
provide regular and special education and. related aids and
services that "are designed to meet.individual ‘educational needs

of handicapped persons as adequately gs the needs of
nonhandicapped persons are met , . .. ." The regulations
expressly provide that this requirement may be met by the

implemggtation of an IEP developed in accordance with the

EHCA.®® For practical purposes, then, school districts which
follow the EHCA's substantive and procedural guidelines get out
in this chapter and the next will be in compliance with 504's

free appropriate public education requirement. ot

~ P.L. 89-313. Many Wisconsin school districts receive their
funaing under the Elementary and ‘Secondary Education Act of
1965. P.L. 89-313 of this Act provides for programs for handi-
capped children.. The regulations implementing this provision
are contained in_volume 34, Code —of Federal Regulations
(C.F:R.); Part 302. The requirements imposed on school
districts by P.L. 89-313.gre similar, but not identical, to those
imposed by the EHCA., School districts receiving funding
dunder P.L. 89-313 should review the regulations and contact the

Department of Public Instruction for technical assistance:

VII. Summary.
The federal Education of All Handicapped Children Act. and

the Wisconsin Statute which preceded it;, have changed the ways
in which school districts relate to a significant number of stu-

dents. New programs; new ways of dealing with individuals and

new procedures have all been initiated. The regulations for

educating the handicapped are voluminous; as the summary of
them contained in this and the next chapter indicates.
Reasonable people do not always agree as to what constitutes an

vappropriate education” for a handicapped child. ~The wide

spectrum of possible handicapping conditions adds to the

complexity of the special education area. _This chapter has

described the parameters of what is meant by an "appropriate
education.” Chapter 10 explains the procedures which must be
followed in determining what special educational program is
appropriate for a handicapped child. In addition, special issues
relevant  to graduation = requirements, discipline, and

extracurricular activities will be discussed.

. 3 c.r.r. § 300.5(a)(1982); see also 20 U.S.C.
S 1401(1)(1982):
2yis. Stat. Ann. S 115.76(3) (1981).
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CHAPTER 10

__EDUCATION OF HANDICAPPED CHILDREN:
PROCEDURAL REQUIREMENTS AND OTHER ISSUES
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1. What procedures must be followed for the eval~
- uation and placement of héﬁdiééijpéd children?

2. What procedural safeguards are available to
parents who disagree with a school district's
decisions with respect to the evaluation and
placement of their child?

3. May handicapped children be required to pass
a minimal competericy examination in order to
receive a hig'h school diplbiiié?

respect to the dismpline of handicapped child-
ren? E

5. What do the laws require with respect to the
provision of extracurricular activities for
handicapped children?

6. When may a school district be sued for its
failure to provide a handicapped child with an
appropriate education?

I. Procedural Obligations.

Both federal and Wisconsin special education laws specify

detailed procedures for the identification and evaluation of

handicapped (those with exceptional educational need or EEN)

children and for the development of a specialized education

program for each of them: These procedures are the means by

which school districts are to carry out the requirement that they

provide handicapped cmldren with a free appropriate education.

The language of the staiutes and regulations is in mandatory

form (e.g.; an IEP, or individualized educational program,

meeting must be held within 30 days after a multidisciplinary

team determines that a child is in need of special education).

However, because the regulations are so numerous and complex,

courts are likely to apply a good-faith standard when evaluating

a school district's compliance. Therefore; every attempt must be

made to follow the procedures (including the timelines) mandated

by the regulations. So long' as district administrators strive to
meet those mandates; it is unlikely that technical noncompliance
will result in a loss of funding under the Act: Likewise,; it is
recognized that funding curtailment ultimately injures the
intended beneficiaries of the grant program, the EEN youngsters

themselves; accordingly,; this sanction may be expected to be
applied only as a last resort. .
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It is not possible here to give a detailed analysis of every

legal requirement involved in the identification; evaluation, and
placement of hancicapped children. Nonetheless; astep-by-step
outline of the legal requirements is essential to ensure that the
state and federal laws are followed. Such an outline; including
timeliness and administrative interpretations and recommen-
dations, was developed for Wisconsin by the Department of
Public Ingtruction in 1980 and is available for use by school

districts. This section will review the major requirements of
the state and federul laws.
Identification of Handicapped Children. Wisconsin law

requires physicilans, nurses, teachers, psychologists, social

workers, and social agency administrators; who _have reasonable
cause 10 believe that a child brought to them for services has
exceptional educational needs; to report._the ¢hild's name and

other relevant information to the child's school district. A
child's parent may also report this information_ to the school

district if he or ghe suspects the child of having exceptional

educational needs.

child's goarent, the parent must be given prior nojtj’cefbffﬁl'g
t

If the report is made by other than the

report.” Upon the receipt of a report_ and with parental
approval, a multidisciplinary team (M-team) must examine ‘the
child to determine if he or ghe is in need of special education
(i.¢.; is a child with EEN)." The makeup of the M-team is to

be determined by the particular exceptional educational need(s)
that the child is believed to have so that the_ _professionals
evaluating the child will be famjliar with assessment of and
programming for the child's needs. S '

Both the EHCA and Wisconsin regulations caution against
the use of standardized tests and evaluation materials and
procedures; which discriminate against ethnic or racial
minorities._ When a referral concerns a minority child;
Wisconsin law requires that a member of that child's minority be
allowed input into the M-team's decision-making process. School
districts should take nutice of the special procedures required

when dealing with minority group students.

. Placement of Handicapped Children: Within 30 days after
the M-team determines that a child is in need of special educa-

tion, a meeting must be held to develop an individualized educa-
tion program (IEP) for the child.’ The EHCA defines the term

rindividualized education program" as
a written statement for each handicapped child . .
. which statement shall include (a) a statement of
the present levels of educational performance of the
child, (b) a statement of annual goals, Including
short-term instructional objectives; (c) a statement

of the specific education services to be provided to



such child, and the extent to which such child will
be able to participate in regular educational
programs; (d) the projected date for initiation &nd
anticipated duration of such services, and_ (e)
appropriate objective criterla and evaluation proce-
dures and schedules for determrining, on at least an
annual basis, \yhether instructional objectives are
being achieved.

The written statement just described must be developed at a

meeting attended by representatives of the educational agency
who are familiar with the child's evaluation and who are qualified
to provide or supervise the type of special education the child
will need (including the child's teacner), one or both of the

child's parents (or a surrogate appointed if the child's géféi'iié

cannot be located), and; where appropriate; the child.” The

child's parents may have a child advocate ggcompany them during

any phsse of the M-team and IEP process.

Based on the IEP, the child's school district must determine

the agpropriate special education program in which to place the
child: " The child's parent ppst be notified, in writing, of the
district's placement decision. Upon the parent's consent; the

child is placed in the appropriate special educatlor program.
This plaggment must be made as soon as possible after the IEP
meeting, 3, but not more than 30 days after parental consent is
obtained:

_An IEP must be in effect aj the beginning of every school
year for each handicapped child."~ A mgeting to revise a child's

IEP must be held at least once a year. ~ Every child receiving
special education must be reevaluated by an M-team at least once
every three yearg,to determine if the child continues to need
special education. ' In order for a school district to be in com-
pliance with the EHCA, each handicapped child's IEP must
‘include all services necessary to meet the child's identified
special edycation needs, and all services in the IEP must be
provided.

education Jaw and their implementing regulations include a

number of provisions designed to protect the rights of handi-

Procedural Safeguards. The EHCA and Wisconsin's special

capped children and their parents and to ensure "fundamental

fairness" in the evaluation and placement process. Because

there are so many of these provisions, and school districts often

maintain checklists to ensure that none has been forgotton:

\

respect to their child's identification, evaluation, educational

placement, and the provision of a free appropriate public



cducation to the child.!® Parents have the right to obtain an
independent evaluatin of their child if they disagree with the
M-team evaluation:“" In some cases the evaluation may be
obtained at public expense. The parent of a handicapped child
must be given written notice before a public agency proposes to,
or refuses_to, initiate or change the identification, evaluation, or

educational placement of the child or the 2?!’6?1519@}7 of a free
appropriate public education to the child.”” Parental consent
must be obtained before conducting an M-team evrsluation gnd

before the initial placement of a.child in a special education

program. (Specific procedures must be followed in order to
override ,é,ggréﬁt'ﬁ refusal to consent to the child's evaluation or
placement.)

~_The statutes and regulations contain an appeal process
entitling parents to impartial due process hearings and ultimately
to judicial rgyiew of decisions relating to the special education of
their child.”" . In_ Wisconsin a parent's first appeal is to the

school board.“” If dissatisfied with the board's decision; the
parent or educational agency may file an appeal to the state

superintejjdent for an impartial administrative review of the

decision.”” The superintendent's decision may be appealed %9
the court for the circuit or county in which the child resides.

Parties may also bring an action in federal court for relief under
the EHCA.”" As  discussed in the previous chapter; the
Supreme Court's Rowley decision limits judicial review of the
findings and decision_ p}ﬁti}gisitgge administrative hearing to two
points: (1) Has the state complied with the procedures set forth
in the EHCA? and (2) Is the IEP developed through the Act's
procedures reasonably caiculated to enable the child to receive

educational benefits?

At the hearings; parties have the rights to (1) be accom-

panied and advised by an attorney and by individuals with
special knowledge or training with respect to the problems of
handicapped children; (2) present evidence and confront, cross-
examine; and compel the attendance of witnesses; (3) prohibit

the introduction of evidence that has not been disclosed to the
party at least five days before the bhearing; (4) obtain a
verbatim record of the hearing; and (5) obtain the 2—gﬁrit;en

findings of fact and decisions of the hearing officer.”™ The
hearing officer who presides over an initial appeal and the
reviewing officer presiding over,;an appeal to the state
~ The Director of Special

this requirement to mean _that "[State Education Agency]
employees; chief state school officers, and members of state
boards. of education are categorically pr’ohib’itj%q from serving as
either hearing or reviewing officers . . . .""~ Various review
procedures in other states which involved state educaﬁ'gm agency
employees have been successfully challenged in court.
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During the pendency of juuicial and administrative appeals,

a child's placement is subject to what is commonly called the

"stay-put" requirement. Unless the educational agency and the

handicapped child's parents agree otherwise, the child must

remain in his or her '"then current edﬁcatlonal placement" until

the conclusion of the appeal process. The statutes and the

Wisconsin Department of Public Instruction's regulations permit a

program change without parental consent "only if the health or

safety of the child or others yguid be endangered by delaying

Pursuant to the stay put

the change in ass1g'nment "

denying tuitirn payments for a child's continued educatlogg m a

private institution while the placement was being appealed.

the other hand, the courts _have denied parents' claims for
child from one schgol to another pendiﬁg tﬁ'eir appeais of a
proposed placement. .

" .
4

1. Minimal Comgtency 'lleshngand Graduatmnjeomrements

pass a minimal compit?eney test as a prereqm31te to receipt of a
high school diploma.. This decision is controlling in Wisconsin:
The Seventh Circuit case was based on the. denial; by the

" Peoria, Illisiois, School District;_of high school diplomas to _eleven;

handicapped children who had féilé’d the test. Prior to 1980, in
order to receéive a diploma, students had to meet two require-
ments: 1) earning seventeen credits, and 2) completing state
réquirements such as a _constitution test and _a consumer
education course. In 1980 the third * requirement was
added--passing the test. Plaintiffs; the eleven handicapped
children, had one to one and a half ¥year's notice of the
implementation of the test requirement. The students claimed
that the demal of dlplomas based on the test violated, among

,,,,,, ‘Based oni Rowley, the Seventh Circuit determined that the
EHCA "does not reguire 'specific results,' but rather ornly man-

dates access to specislized And individualized educational services

for handicapped children." Therefore, the court held:

Denial of diplomas to handicapped children who have
been receiving the special education and related
services required by the Act, but are unable to
achieve the educational level ‘necessary to pass the
M.C.T. is_got a denial of a "free appropriate public
education.

The court sa1d that the test must be selected and admmlstered

to minimize the effects of the handlcapped students' disabilities.

£



That is; a test may have to be administered to a blind student
in braille; but the content of the test need not be altered.

While a test may be a- prerequisite to the receipt of a
diploma, handicapped students must have sufficient notice of the
requirement in order to ensure that the students are sufficiently
exposed to most of the material that will appesr on the test, or

to enable a student's parents and teachers to make a reasoned

and well informed decision that the particular student will be
better off concentrating: on educational objectives other than
preparation for the test. The Seventh Circuit ordered the
school district to award high schooi diplomas to the eleven

plaintiffs because they had been given inadequate notice of the

test requirement. A reasonable notice would probably be notice

given to students upon high school entrarce:

III. Student Discipline.

~ Many court cases support the conclusion that handicapbéaﬁ
children are not immune from school disciplinary action._

Handicapped students may be disciplined just like nonhand-

icapped students except that they may not be disciplined for
behavier which is related to their handicap. . While handicapped

children have the right to an education in the least restrictive
environment, the comments to the EHCA regulations specify that
placement in a regular classrcom is inappropriate for a child who
is so disruptive in the classroom that the education of other
students is significantly impaired. This does not mean,
however, that a disruptive handicapped child can be expelled
through the usual expulsion procedures discussed in Chapter 5.
The courts have consistently held that expulsion of a
handicapped child constitutes a change in the child's educational

placement and is subject to all of the EHCA procedures required

for such a change. These procedures include evaluation of

the child, development of a new IEP, offer of a new placement,
and opportunity to appeal the change in placement, as discussed

in the first section of this chapter.

" The stay-put provision of the EHCA prohibits the expulsion
of a handicapped - student until the placement and appeal process

has been completed. The official comment to the stay-put

provision states, however, that this does not preclude a school

from using its normal procedures for desling with children who -

are endangering themselves or others. Courts have inter-
preted this to mean that students may be suspended temporgrily .
without employing the procedural requirements of the EHCA.
Regardless of the procedural safeguards employed, a handi-
capped child cannot be expelled for behavior which is a manifes-
tation of the child's handicap. Prior to expulsion, the school

board must consult with the child's evaluation and placement
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committee or with other trained and knowledgeable persons to
determine whether or not there is a rel%onSHiﬁ between the

ghild's misconduct and his or her handicap.

In 1982 the Wisconsin State Superintendent was called upon

to decide whether or not a child with exceptional educational
needs could be expelled for his "repeated violation of school
rules” (leaving school without permission, being in possession of
tobacco products on school premises; and selling marijuana to a
student at school): The student's conduct was found to
threaten the health and safety of his fellow studentscand to be
disruptive of the educational environment of the district schools.

" Based on the testimony given by a member of the child's M-team

State Superintendent upheld the district's expulsion decision. ~
At least one court has held that even when a school district may

properly expel a handicapped studgnt, it may not terminate all

educational services to the child. This is the case for all.

IV. Physical Education, Athletics, and Extracurricular and
Nonacademic Services and Activities.

_ The regulations implementing the EHCA require the pro-
Vvision of nonacademic and extracurricular services and activities

1. Each public agency shall take steps to provide

nonacademic and extracurricular services and
activities in such manner as is necessary to
afford handicapped children an equal oppor-

tunity for participation in those services and
activities.

2. Nonacademic and extracurricular services and

activities may include counseling services,

athletics, transportation, _ health services,
recreational activities, special interest groups

or clubs sponsored by the public agency,

referrals to agencies which provide_ assistarce

to handicapped persons; and employment of
students including both employment by the
public agency and éég'bétéiiéé ‘n making outside
employment available:
The U.S:. District Court for the Northern District of Ohio found
a school district to be in violation of this regulation when it

failed to provide after-school activities for an autistic student
while pfigﬁ’diiig" such activities for its nonhandicapped

students.
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_ The regulationy also require the provision of physical
education._services.”” The comment to the physical education

regulation includes the following statement from a report of the .

House of Representatives on P.L. 94-142:
The Committee expects’ the Commissioner of Educa-
tion to' take whatever a;cti*o*n is necessary to assure
that . physicul education “services are available to all

handicapped children, and has specifically included
physical education within the definition of special
education to make clear that the committee expects
such sgrvices, specially designed where necessary,
to be provided as an integral part of the educa-

tional program of every handicapped child:

The least restrictive environment requirement of the EHCA

applies to nonacademic activities, such as meals, recess periods,
and the extracurricular and nonacademic services described
above. These 7sgr‘g'1ces must be provided in a setting as inte-

grated as possible. "

~ The rights of handicapped children to participate in extra-
curricular activities often arise oyt of ?564 of the Rehabilitation
Act of 1973 (hereinafter simply, § 564). Section S 504 prohibits
the discrimination against an "otherwise qualified handicapped
individual" solely by reason of his or her handicap. The_ lew
applies to any program or activity which receives federal
financial assistance. The Office of Civil Rights (formerly of the

gép’éftﬁiéﬁt of Health; Education; and Welfare) has interpreted

504 to prohibit the exclusion from contact sports of students

who have lost an organ, limb, or appendage: "The exclusion
handicap." The interpretation allows s.hools to require students
to obtain parental consent and a doctor's approval in order to

participate. If the school system provides its athletes with

medical care insurance, the iﬁSiirﬁﬁ’egz must be available to
handicapped athletes on 'H’ié\égﬁié terms. '

~*  The U.S. Distriet Court in the Northern District of New
York has held that 504 was not violated by a schoal district's
refusal to allow a handicapped child to participate in an extra-
curricular class trip to Spain. The ‘court fourid that child had
dit_‘;‘icijliy _getting around and would be subjected to "a sub-
stantial degree of physical risk ‘to her  safety” were 'she to
~ participate in the trip. The Court found tja,tﬁtﬁhg‘,;child was not
\ "otherwise qualified" within the meaning of § 504. S



Both federal and Wisconsin regulations provide for the con-

fidentialit;’ of information with respect to the evaluation and
education of handicapped children.”” The federal regulations
also contain provisions for parental access tg-aixd amendment of
the records of their handicapped child."™® The Wisconsin

Attorney General has said that school districts' release of special

educatiorn information required by the Department of Public

Instruction. does not violate the confidentiality requirements of
the laws. ~ School distri

records custodian to insure confidentiality and control access to
files.

School districts are advised to have an official

The Office of Special Education of the Department of Educa-

Act (20 U.S.C. 1232g) and the EHCA confidentiality. regulations

to prohibit representatives of teacher organizations from

intent was to limit attendance at IEP meetings to only those who
have "an intense ir.terest in the child." Since a representative
of a teacher organization would be concerned with the interests
of the teacher rather than the interests of the child, the Office
reasoned that it Wégﬂia be inappropriate for the representative to

attend the meeting:

VI. Liability, Damages; and Noncomplisnce Issues::

proceeding when the parents of a handicapped child request

reimbursement . for out-of-pocket expenses incurred in the
education of their child. The parents claim that the state or
local _educational agency should have paid for these expenses in
the first place. The three major questions which usually arise
in such cases are these: 1) Does the EHCA provide for a
private cause of action? 2) Must a parent exhaust the EHCA's
administrative: remedies before bringing an ~action in court? 3)
Does the EHCA permit the award of damages?

- frivate Cause of Action. As detailed earlier in this
hapte:s, the EHCA_ contains an _elaborate _system for
vdniinisirative review of a public agency's actions with respect to
*.:¢ eduiation of a handicapped child. Handicapped children and
tileir parents must be afforded the jo’p’po’rtimggr to present
tomplaints with respect to the child’'s education.”~ In order to
protect this right to present a complaint, the EHCA grants the
right to n%ainm judicial review of the administrative complaint
jorocedure. © Thus, the EHCA exprééslg—e—pr’o’ﬁdés for a private
cuuse of action to enforce its provisions.

|
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Exhaustion of Administrative Remedies. The EHCA provides
a judicial remedy if a person is 'aggrieved by the findings and
decision"” .made under the Act's administrative review
procedure. = This means that a person must first pursue:
(exhaust) the administrative remedy prior to bringing a civil
action in court. Courts dispense with the requirement that a
person exhaust administrative remedies when the pursuit of those

remedies would e futile. The U.S. District Court for the

~ Northern District of Illinois, for example, has found the pursuit
of EHCA administrative remedies to be futile when the adminis-
trative decision would come too late to remedy the situation, or

When the complainant can accurately predict an wunfavorable

administrative ruling because the remedy soughf would be 'in

contravention of a established statewide policy. - The Second

Circiit Court of Appeals, on the other hand; has ruled that
administrative remedies must be exhausted even when the
administrative review is conducted by the State Commissioner of
Education whose policy is being challenged. Since neither case
is binding in Wisconsin and each situation presents different
facts, .. remains unclear when administrative review will be con-

sidered futile in this state:

: Damages under the EHCA. ‘The EHCA regulations
expréssly —Timit the Jability of - institutions and individuals

responsible for the provision of special ediicational services:

Each public agency must provide special education
and related services to a handicapped child in
accordance with an individualized education pro-
gram. However . . . tiie Act does not require that
any agency, teacher, or otner person_be held
accoﬁl%e If & child does not achieve thd growgh
projected in_the annual goals and “objectives.
(Emphasis added.) !

\

The official comment to this regulation explains that the IEP does
not constitute a guarantee by a public agency or teacher that a
child wili progress at a specified \rate; However the comment

continues; "this provision does not relieve agencies and teachers
'fi"diii,,’riiékiii’%’ good faith efforts to assist the child ‘In _achieving
the goals and objectives." (Emphasis added:) ’

~ The remedy most clearlyfggr)ggnlﬁljfté& by the EHCA is the
revision of a child's special education program if it is not found
to fulfill the requirement of viding the child with a free
appropriate public education. Nonetheless; the Seventh

Circuit Court |of Appeals has found two "exceptional
circumstances" in -which a limited damage award might be

appropriate. (The court did not actually decide if a damage

award would be appropriate since the ‘case before it did not

exhibit these exceptional circumstances.) In the first such
| ’ :
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circumstancea court subsequently determines that there was a
serious _risk of injury to the child's health unless the parents
made alternative\ arrangements to those offered by the school
system. If the school district should have provided the
necessary Services, this court would order the district to
recompense the parents for the cost of those sServices. The
second exceptional circumstance warranting the award of damages
would exist whern _the adiinistrative a&gency responsible for
fulfilling the procedural safeguards provided by the EHCA acts
in bad faith by, "in an egregious 6?ghib’ﬂ," failing to comply
with the Act's procedural provisions.
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Comments on "Student Rights and Responsibilities:
A Handbook on School Law in Wisconsin"

"For years there has been a crying need for a single resource
addressing the myriad legal problems encountered in the daily
operation of our Schools: for all too long educators,
administrators and attorneys confronting particular questions

h~ve been forced to start at the ground floor in identifying on a
plecemeal basis the ~seemingly infinite and often conflicting
provisions of state and federal statutory, administrative =and

In publishing this handbook, the authors have squarely met this
need and then some. Ilere is a clear and concise, Yyet

comprehensive treatment of virtually every aspect of the law
affecting the relationship between the schools and their
students. Seasoned professionals as well as those with but

limited familiarity with the subject matter will find this work
invaluable.
This work is an absolute must for the personal; professional

library of every Wisconsin educator; administrator and school
attorney."

Reymond W. Dunne

Former Legal Counsel to the

State Superintendent of

Public Instruetion
"A thoroughly researched text on virtually all areas of student
rights which every teacher and school administrator should read

and consult regularly:"

Priscilla Ruth MacDougall
Staff Counsel
Wisconsin Education
Association Courncil
"This handbook on school law is simply the most useful such tool
I have seen in recent years! It is not a 'cookbook' of sure-fire

'tecipes' for avoiding all legal problems related to public

education in this era, but it is a well-organized and
clearly-written discussion of many of today's most common
concerns. The careful “analysis of these concerns provides use-

ful guidelines for layman and practitioner alike. 1 suspect it will

stiniulate reexamination of a number of educational practices and

positions on the part of readers!"
Stephen Willson
Principal
Portage High School
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